
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

SEN. WILLIAM S. COHEN, & &, 

Plaintiffs, 

v. 

DRAFT 
1 
1 
) Civil Action No. 91-0282-B 

DONALD RICE, 
1 

Secretary of the Air Force, 
1 

et a., - 
1 
1 

Defendants. 
1 
1 

MEMORANDUM IN SUPPORT OF DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

PRELIMINARY STATEMENT 

On May 20, 1991, this Court dismissed most of the claims in 

this case, concluding that the plaintiffs' numerous challenges to 

the merits of the recommendation to close ~oring 'lare not subject 

to second guessing by the j~diciary.~" Thus, the factors con- 

sidered by the Air Force and the Defense Base Closure and Re- 

alignment Commission (the "~ommissionl') in recommending ~oring's 

closure, and the accuracy of the data on which those recommenda- 

tions were based, are no longer issues in this case.2 

The few remaining claims are purely procedural. The Court 

has held that it may review Q hether the Air Force made available 
to the General Accounting Office (11GAOt8) and the Commission all 

information used in developing the Air Force's recommendations, 

Slip op. at 11 (quoting Specter v. Garrett, No. 91-1932 
(slip op. April 17, 1992), 1992 U.S.   ex is 6969). 

In its Scheduling Order of June 9, 1992, the Court set 
~ u l y  24, 1992 as the deadline for filing of motions, and in its 
subsequent Order dated June 10, 1992. This summary judgment 
motion is filed pursuant to that Order. 
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f An & ether the commission improperly considered information that 
had not been made publicly available or that was received after 

the close of public  hearing^.^ 

The facts relating to these issues are easily established 

and not reasonably in dispute. As the declarations filed in 

support of defendantst motion demonstrate, both the Air Force and 

the Commission fully complied with the Actts rather modest 

procedural requirements. The Air Force cooperated with GAO 

throughout the process, providing extensive documentation of its 

process and permitting GAO access to Air Force officials at all 

levels across the country. The ~ i r  Force also made all of its 

information available to the Commission, responding to staff 

inquiries up until the evening of the Commissionts final deliber- 

ations. 

The Commission similarly provided the public virtually 

unlimited access to the information it gathered. In the ten 

weeks available, not only did the Commission hold 28 public 

hearings across the country and 40 visits to various bases, but 

Commissioners and Commission staff held almost constant meetings 

with Members of Congress and representatives of bases recommended 

for closure, including eleven separate meetings with the plain- 

tiffs in this case. The Commission also considered vast submis- 

sions from the plaintiffs challenging the recommendation to close 

See Amended Complaint ((I 64(d), 67 (second sentence), - 
68 (A), 70 (a), 70(b) ; 1990 Defense Base Closure and Realignment 
Act, Pub. L. 101-510, Title XXIX (the I1Actlt) , codified at 10 
U.S.C. § 2687 note. 



f  ori in^. All of these procedures were far in excess of what the 

Act required. 

The Amended Complaint also contends that the defendants 

violated the Act by failing to make information available to 

Congress, see 7 7  67, 68 (A)  , 70 (a) , a theme the congressional 
plaintiffs continually repeated in Senate hearings. That claim 

simply ignores the limited requirements of the Act, which do not 

require either the Department of Defense or the Commission to 

provide information to Congress during the process.4 Because the 

facts demonstrating defendantst compliance with the Act are 

simply not subject to genuine dispute, defendants are entitled to 

judgment as a matter of law. 

Even if the plaintiffs could make out a case on the facts, 

there are two purely legal issues that require dismissal of the 

remaining claims. First, the Supreme Court has recently decided 

that there is no "final agency actionttl and therefore no judicial 

review, under the Administrative Procedure Act where an agency 

merely transmits recommendations to the President for decision. 

Franklin v. Massachusetts, No. 91-1502 (slip op. June 26, 1992), 

1992 U.S. Lexis 4531, attached as Exhibit x. The Supreme Courtls 

reasoning squarely applies to the Base Closure Act, and the Court 

should reconsider its implicit ruling that there is "final agency 

congress was apparently aware that the Act imposed no such 
requirement. In recent amendments to the Act, Congress added 
several provisions that specifically require the Department of 
Defense to supply information to Congress. See Pub. L. No. 102- 
190, $5 2821(c), (e), (i), 105 Stat. 1290, 1545 (December 5, 
1991). 
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actionu to review. 

Second, the Court should also resolve an issue explicitly 

left open in the Courtts May 20, 1992 opinion: whether or not any 

violation of the Act that plaintiffs might prove mandates a 

judicial remedy. See slip op. at 12. Under the unique statutory 

scheme at issue in this case, the Court could not possibly craft 

a remedy for any technical errors the plaintiffs might prove 

without effectively overturning a military decision made by the 

President and approved by Congress -- a remedy that would ignore 
not only the Act but constitutional separation-of-powers con- 

cerns. As a matter of law and as a matter of fact, plaintiffs1 

claims are meritless and judgment should now be entered for 

defendants. 

STATEMENT OF FACTS 

1. Pertinent ~rovisions Of The Act 

As explained in more detail in defendantst motion to dis- 

miss, the Act established a unique mechanism for arriving at the 

political consensus that had eluded earlier base closure efforts. 

After the Department of Defense and the independent, bipartisan 

Commission develop tentative recommendations for closure, the Act 

confers on the President discretion to accept, reject or remand 

the recommendations to the Commission. If the President accepts 

the proposals, they are forwarded to Congress for additional 

review. In this case, after receiving the President's decision, 

both the Senate and the House of Representatives conducted 



hearings on the decision; the Senate, in particular, held exten- 

sive hearings concerning ~oring.' 

Only a few provisions of that Act remain at issue in this 

case. First, § 2903 (c) (4) requires the Air Force to "make 

available to the Commission and the Comptroller General of the 

United States all information used by the Department in making 

its recommendations to the Cornmi~sion."~ With respect to the 

~ommission~s responsibilities, the Act requires that "the Commis- 

sion shall conduct public hearings on the recommendations,tt 

Q 2903(d)(l), and that the Commission shall provide information 

it used to Members of Congress, upon request, I1[a]fter July 1 of 

each year in which the commission transmits recommendations to 

the President." § 2903(d) (4). 

2. The Air Force's Process Under The Act 

In December, 1990, shortly after the Act was passed, the 

Secretary of the Air Force appointed a Base Closure Executive 

Group ("BCEGtt) to review data, categorize bases, and develop 

options for closure and realignment of Air Force bases. The BCEG 

consisted of five general officers and five senior career civil- 

ians with expertise in a wide range of areas, such as environmen- 

tal, financial, legal, logistical, and economic specialties. 

See Hearinss Before The Senate Armed Services Committee: 
Defense Base Closure and Realisnment Commission, S. Hrg. 102-371 
(July 23, 25; September 12, 1991). Excerpts from these hearings 
are attached as Exhibit x. 

The Act has since been amended to require the Secretary 
also to make information available "to Congress (including any 
committee or member of Congress).It Pub. L. No. 102-190, 
5 2821(e), 105 Stat. 1290, 1545 (December 15, 1991). 
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cite AF decl, GAO Rept, hearings. The Secretary also established 

a Base Closure Working Group to collect and verify the accuracy 

of information, and directed the Air Force ~udit Agency, an 

internal Air Force component, to review the BCEGts procedures for 

accuracy and compliance with both the Act and Department of 

Defense (ttDODtt) policy. cite. 

The BCEG met frequently beginning in December 1990, and met 

daily in February and March in order to develop the Air Force's 

recommendations, which were to be transmitted to the Secretary of 

Defense by March 15, 1991. cite AF Detailed ~nalysis. Detailed 

minutes of all of these meetings were kept, and were transmitted 

to the General Accounting Office ("GAO") and the Commission on 

April 15, 1991, the same day the Secretary of Defense announced 

his recommendations. AF decl. In addition, rather than develop- 

ing a list of recommendations to be presented to the Secretary of 

the Air Force at the end of the process, the BCEG members met 

with the Secretary throughout the process, keeping him apprised 

of the BCEGts progress and the issues it was considering. decl. 

To begin its analysis, the BCEG identified and categorized 

all Air Force bases with more than 300 civilian employees, which 

were the bases subject to the Actts requirements. See 
3 2909(~) (2) (incorporating 10 U.S.C. § 2687). Of the 86 active 

bases identified, 23 were then excluded from consideration 

because the BCEG determined that there was no "excess capacitytt 

in those categories: that is, that all of these bases were 

required to support the projected force structure. decl. In 
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addition, the BCEG also excluded 12 bases that were considered 

essential because of their unique geographic location or military 

capabilities. ' 
To select possible closure candidates from the remaining 51 

bases, the BCEG developed a detailed questionnaire, which rated 

bases on as many as 83 separate elements. detailed analy- 

sis/decl. The questionnaires were answered by the major commands, 

with copies sent to individual bases for verification of the 

data. The major commands reviewed the bases' suggested changes. 

All information used by the BCEG, however, was that supplied by 

the major commands (including the one relevant to this case, the 

Strategic Air Command (ttSAC") ) . cite decl . 
SAC, among other commands, viewed "quality of lifeN as one 

important measure of an installation's military value. Accord- 

ingly, the BCEG made several attempts to measure that factor and 

include it in the analysis. However, these attempts were unsuc- 

cessful, and the BCEG ultimately concluded that "quality of life1' 

had to be excluded as a criterion. cite decl; BCEG minutes. 

Each member of the BCEG then individually assigned a color- 

coded ranking (red, yellow, or green) to each of the elements for 

each of the bases. Det. Anal. A Itred" ranking meant that a base 

fell below established Air Force standards on a particular data 

For example, the Air Force excluded Andersen ~ i r  Force 
Base (l'AFBn) in Guam, and Hickam AFB in Hawaii, because of their 
unique location in the pacific. similarly, the Air Force exclud- 
ed F.E. Warren.AFB in Wyoming because that base is the only 
Peacekeeper missile base, and excluded the ~ i r  Force Academy in 
Colorado because it is the primary commissioning source of Air 
Force officers. cite (detailed analysis at Tab 4 Attachment 4) 
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lelement; a "yellow" meant that the base minimally satisfied the 

requirement; and a "green1' ranking indicated that the base met or 

exceeded the standard. Id. The BCEG then, by consensus or vote, 

agreed on a color code for each base on each of the elements. 

,Next, the BCEG ranked the strategic bases against each 

other, using six different models. cite Det. Anal. chart. All 

six models emphasized military value, but some models also 

stressed or downplayed other factors, such as cost, readiness and 

training, future needs, and wartime needs. Within each of the 

six models, the BCEG broke the rankings down into three groups. 

The entire BCEG met with the Secretary of the Air Force and 

the Air Force Chief of Staff on date to discuss the various 

options. The Secretary decided to use the model listed in cite 

chart as "Option 5," which was the most inclusive, emphasizing 

readiness and training, future needs, and cost. 

The BCEG's capacity analysis at the beginning of the process 

had determined that the Air Force could close six strategic 

bases. There were six strategic bases listed in the lowest group 

under Option 5: Carswell, Eaker, Grissom, Loring, Plattsburgh, 

and Wurtsmith. However, the BCEG had determined that Loring and 

Plattsburgh could not both be closed, because closure of these 

two northeastern bases would leave only Griffiss AFB in that 

area, which was deemed unable to support all of the Air Force's 

requirements for the region. The Secretary therefore chose to 

recommend closure of Loring, concluding that its 1o:ng-tern 

military value was limited and that savings from its closure 
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;dould be high. The Secretary also chose Castle AFB, which had 

been ranked in the next higher group, as the sixth base to 

recommend for closure. These recommendations were transmitted to 

the Secretary of Defense. 

3. The Role of the General Accountinq office 

The Act provides for participation in the base closure 

process by the GAO in two ways. First, the GAO was required to 

assist the Commission in the ~ommission~s review and analysis of 

the Secretary's recommendations ttto the extent requestedw by the 

 omm mission. Section 2903(d)(5)(A). Second, the GAO was required 

to submit to Congress and to the Commission, by May 15, 1991, a 

report containing a "detailed analysisu of the Secretaryts 

recommendations and selection process. Section 2903(d)(5)(B). 

GAO officials began coordinating their review of the Air 

Force's process almost immediately after the Act was passed, and 

before the Air Force had even established the procedures it would 

follow. cite AF decl. Between January 14, 1991 and May 5, 1991, 

as the BCEG was developing its rankings, GAO was permitted to 

work in the Air Forcets headquarters offices, and visited several 

major commands (including SAC, headquartered in Nebraska). cite 

AF decl. GAO was permitted to discuss both the process and 

specific data with Air Force officials at all levels in the 

decisionmaking chain. cite AF decl, GAO Rept. The Air Force 

also provided GAO extensive documentation of its process, opening 

all of its data and files, both classified and unclassified, to 

GAO scrutiny. AF decl Members of the Working Group also had 



lnumerous meetings with GAO officials to describe the Air Force's 

procedures. As part of this policy of openness, GAO was also 

aware both of the Air Force's effort to include "quality of life" 

in its analysis, and the BCEG1s ultimate conclusion that that 

factor had to be excluded because it could not be measured 

accurately. 

On May 15, 1991, GAO submitted a report entitled "Military 

Bases: ~bsewations on the Analyses Supporting Proposed Closures 

and ~ealignments" ("GAO Reportn). As explained in more detail 

below, the GAO was fully satisfied both that it had been permit- 

ted access to all information used by the ~ i r  Force in developing 

its recommendations, and that the Air Force had adequately docu- 

mented its reasoning and reached reasonable conclusions. See. 

e.q., GAO Report at 4, 42-43, 64. 

4. The Formulation of the Commission's Recommendations 

Following receipt of the Secretary of Defense's recommenda- 

tions, the Base Closure Commission proceeded with its analysis. 

In just two and a half months, the Commission conducted twenty- 

eight public hearings, including one in Boston, at which Loring 

was discussed extensively, and one in which testimony from the 

congressional plaintiffs was heard. See Defense Base Closure and 

Realignment Commission Report to the President, Appendix G 

('l~ommission Report1'). All the unclassified information that the 

Commission received from any source was available to the public 

Declaration of Jim Courter ("Courter Decl.If) 7 x. The public was 

freely permitted to provide the Commission information, analysis 



'and argument throughout the Commissionls review; the Commission- 

ers even considered information passed to them on handwritten 

notes during the final weekend of deliberations. Id. 7 x. 

With the assistance of detailed employees of the GAO and a 

private consultant, the i om mission's staff analyzed all the 

information received by the Commission. commission staff tele- 

phoned and met with Air Force officials throughout the process, 

checking information and responding to questions or disputed data 

submitted by Members of Congress and the public. ~ i k e  the GAO, 

the Commission was permitted full access to all of the informa- 

tion used by the Air Force. cite AF decl; Courter Decl. 7 x. 

Commissioners and Commission staff also met repeatedly with the 

plaintiffs and others who opposed Loring's closure, and consid- 

ered voluminous information they submitted disputing the Air 

Force's conclusions concerning Loring. After considering all of 

this information, the commission voted 5-2 to uphold the Secre- 

tary of Defense's proposal to close Loring. 

5. The President's Decision And Conqress's ADDroval - 

The President subsequently approved this recommendation, 

ordering that Loring and 3 other Air Force Bases be closed or 
realigned. Resolutions to overturn President Bush's decision 

were introduced in both Houses of Congress. The House disapprov- 

al resolution was defeated 364-60. 137 Cong. Rec. H6006-39 

(daily ed. July 31, 1991). The Senate Armed Services Committee 

reported unfavorably on a similar resolution, and also held 

several hearings at which issues related to Loring were discussed 



'in great detail. However, because the House had already voted 

down a resolution on which both chambers would have had to agree, 

the Senate resolution was never voted upon by the full Senate. 

ARGUMENT 

I. THE AIR FORCE MADE AVAILABLE TO THE GAO AND THE COMMIS- 
SION ALL INFORMATION ON WHICH IT RELIED IN RECOMMENDING 
BASES FOR CLOSURE 

Plaintiffst remaining claim against the Air Force is that 

the Air Force failed to provide to GAO and to the Commission all 

information the Air Force used in developing its closure and 

realignment recommendations. See Amended Complaint qq 67, 68(A); 

IS 2903(c)(4).' Even if the Court could reach these claims as a 

matter of law, see infra pp. - 26 --- 35 -, the facts do not 
support plaintiffsf allegations. 

A. The Air Force Provided All Information Used In 
Makin4 Its Recommendations To The GAA 

Ever since publishing its report analyzing the military 

services1 base closure processes, the GAO has consistently 

m,aintained that the Air Force fully cooperated in making informa- 

tion available and responding to issues GAO raised. Contacts 

between the Air Force and GAO began shortly after the Act became 

plaintiffs also contend that the President's decision to 
close ~oring must be overturned because the Secretary of the Air 
Force did not usupplyfl all information used in formulating its 
recommendations to Congress, and insist that this failure also 
violated P 2903 (c) (4). See Amended Complaint 77 67, 68(A). Even 
if plaintiffs could substantiate this claim, however, there is no 
provision in the Act that requires the ~ i r  Force to provide any 
information concerning its recommendations to Congress. Section 
2903(c)(4) obligates the Air Force only to provide information to 
the Commission and to GAO. 



law on November 5, 1990, and continued throughout the process. 

AF decl. The GAOqs report is replete with approval for both the 

Air Force's base closure recommendation procedures and the open 

communications between the two agencies. The report finds that 

the Air Force's conclusions are well documented, GAO Report at 3, 

4; that the procedures the Air Force adopted were reasonable, a. 
at 35; and that the Air Force's decisions treated all bases 

equally and were based upon the relevant criteria, id. at 42. In 

its conclusion, GAO summarized its satisfaction with the Air 

Force's process and cooperation with GAO's inquiries: 

The extent to which we could track and assess the process 
followed by the services was highly dependent on (1) the 
documentation made available to us, (2) the extent to which 
the materials used in the process had been checked and 
verified, (3) the access we had to the process and the 
officials who participated in the process, and (4) the time 
available. For example, the Army and the Air Force made 
extensive materials on their decision process available to 
us and used their internal audit agencies in implementing 
their processes. We were also able to discuss the process 
as it was being conducted and after it was finished with 
numerous officials involved at all levels of the Army and 
Air Force decision-making chain, which facilitated our 
evaluation. 

Id. at 64. - 
In the year since the report was published, GAO's view has 

not wavered. GAO maintains that the Air Force provided all of 

the information it considered, and that GAO was fully able to 

fulfill its statutory role of reviewing and evaluating the Air 

Force's process. See Declaration of Robert L. Meyer gg 2-4. 

Searching for some information that GAO may have overlooked, 

plaintiffs seize upon the fact that SAC, on which the Air Force 

relied for information about strategic bases, differed with Air 
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Force officials at Loring and Plattsburgh over the condition of 

and projected costs to upgrade certain facilities at those bases. 

plaintiffs have decided that the bases had the more appropriate 

figures on these elements, and contend, at least i-mplicitly, that 

the ~ i r  Force failed to bring the vvcorrectM data t.o GAo's atten- 

tion. Of course, the substantive claim that the Air Force relied 

on inaccurate information in reaching its base closure recommen- 

dations has been dismissed. Plaintiffs cannot prevail on their 

remaining claim unless they can demonstrate that the Air Force 

denied GAO access to information the Air Force actually used, 

whether erroneous or not. 

On this narrower point, there can be no dispute. The 

statute requires the Air Fore to make available to GAO only the 

information "used by the Department in making its recommendations 

to the Commi~sion.~~ 6 2903 (c) ( 4 ) .  As plaintiffs must concede, 

the Air Force's recommendations concerning Loring and Plattsburgh 

relied only on information provided by SAC, not the figures now 

offered by the plaintiffs. cite AF decl The Air Force fully 

complied with the statutory requirement, making available to GAO 

all of the information it used in developing its recommendations. 

In any event, GAO was aware of the differing estimates of 

various basesv facilities. Meyer Decl. x. And although GAO 

did not determine the precise dollar amounts of these discrepan- 

cies, that result was not because the Air Force refused to 

provide the information, but because GAO itself determined that 

there was no need to resolve these minor issues. The Air Force's 



'detailed procedure examined over eighty separate sub-elements, 

and GAO quite reasonably determined that an occasional error on a 

few of these items would not significantly alter the Air Force's 

conclusions. Id. 7 x . 6  

B. The Air F 
The Commission 

-, 

The commission was also satisfied that the Air ~orce mad>'' 

available all information on which the Air Force recommendation& 

were based. See Courter Decl. 7 x .  Throughout the process, as 

the commission staff responded to questions from the commission- 1 
ers, or received new information from Congress and the public, 

commission staff repeatedly contacted the Air Force for addition- 1 
a1 information. All of those requests were answered in a timely I 
and complete manner. See id. 

As with the GAO, any discrepancies in condition of and cost I 
to upgrade facilities are irrelevant in this case, because the I 
alternative figures offered by the plaintiffs were not "used by I 
the Department." 3 2903(c)(4). However, the record is also 

clear that the plaintiffs were well aware of the alleged discrep- I 
ancies, and fully aired their views on these issues before the I 
Commission, providing extensive data concerning ~oringls facili- 

ties. Commission staff considered those submissions, requested I 
more information from the Air Force, and revised their estimates. 

See, e.s., hearings at 46-49 (response of commission staff to I 
information provided by Sen. Mitchell), 50-94 (detailed report 

provided by plaintiffs to the Commission concerning Loring). 

The plaintiffs apparently also contend that the Air Force 



failed to make available to the Commission information concerning 

the Air Force's consideration of "quality of life." As an 

initial matter, the Air Force consistently maintai-ned, and 

contends today, that "quality of lifeH played no role in its 

ultimate recommendations. cites.g However, the Air Forcers 

tem~ts to consider "quality of life," which failed because the 

Air Force could not find an accurate method to measure it, were 

fully explained to the Commission. The minutes of the Base 

Closure Executive Group meetings, which document the unsuccessful 

effort to include this factor, were made available to the Commis- 

sion the day DOD's recommendations were published. cite AF decl. 

The only time the Air Force mentioned the issue to the commission 

was during a classified briefing on June 6, 1991. At that 

meeting, Air Force Brig. Gen. (then Col.) Charles Heflebower told 

the Commissioners that although SAC felt strongly that quality of 

life should play a role in base closure decisions generally, the 

Air Force had been unable to measure it accurately, and therefore 

had not considered it. cite transcript. Plaintiffsr substantive 

objections to consideration of "quality of lifett have been 

The only evidence that the Air Force did consider "quality 
of life'' is GAO's Report, which states that the Air Force in- 
formed GAO that that factor, among several others, would play a 
role in deciding whether to recommend closure of ~oring. See GAO 
Report at 40-41. The Air Force did not make such a statement to 
GAO, and the Report is in error on this point. cite AF decl. 
The Court has dismissed challenges to the substantive basis of 
the ~ i r  Force's recommendations, however, and the issue of 
whether the Air Force actually considered "quality of lifer1 is no 
longer relevant to this case. Thus, the inconsistency between 
GAOts and the Air Force's position creates no genuine issue of 
material fact precluding summary judgment. 



ldismissed, and they simply cannot demonstrate that the Air Force 

withheld information from the commission on this or any other 

topic. Paragraphs 67 and 68(A) of the Amended Complaint must be 

dismissed. 

11. THE COMMISSION FULLY COMPLIED WITH THE REQUIREMENTS OF 
THE ACT 

A. The Act Does Not Prohibit The Commission From 
Receivinq Information After The Close Of Public 
Hearinqs 

The Act assigns the Base Closure Commission an enormous 

task: to develop independent recommendations for closure of Army, 

Navy, and Air Force bases across the country, based on a compre- 

hensive review of all available information, from all interested 

parties, in just ten weeks. To ensure the most informed recom- 

mendations possible in that short time, the Act imposes no 

limitations on the means the Commission may use to gather data 

and opinions. The statute does not, for example, burden the 

Commission with formal trial-type procedures, nor itemize methods 

by which the Commission may collect information. 

The only provision in the Act concerning public hearings 

simply provides that nthe Commission shall conduct public hear- 

ings on the [Secretary of Defense's] recommendationsn after 

receiving them on April 15, 1991. Section 2903(d)(1). The Act 

does not specify how many hearings must be held, what subjects 

must be considered, or when the hearings must occur during the 

process. Nor does the Act require that all information received 

by the Commission must, at some point, be reviewed in a public 
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hearing. lo 

In compliance with this flexible requirement, the  omm mission 

conducted twenty-eight public hearings in nine weeks, both in 

Washington, D.C. and at regional sites throughout the nation, to 

obtain information and opinions from citizens, their elected 

representatives, the military, the GAO and countless other 

persons and organizations. See Commission Report, Appendix G. 

Plaintiffs can hardly contend that the Commissionts punishing 

schedule of conducting public hearings across the country on the 

average of every three days somehow violated the Act. 

Rather, the plaintiffs complain that the Commission, or its 

staff, obtained some unspecified information from the Air Force 

in the final week between the last regional hearings and the 

Commission's final deliberations.'' - See Amended Complaint 

lo The only other requirement the Act imposes on the Commis- 
sion's analysis is that each meeting of the Commission, other 
than those in which classified information is discussed, be open 
to the public. See § 2903 (e) (2) (A) . The commission scrupulously 
followed this requirement; indeed, all but one of the meetings of 
the seven-person Commission were shown on C-SPAN. See Declara- 
tion of Jim Courter ("Courter Decl.It) l/ 2. 

The Act did not require meetings of Commission staff to be 
open to the public. Cf. ~ational Anti-Hunser coalition v. Execu- 
tive Committee of the President Private Sector Survey on Cost 
Control, 557 F. Supp. 524, 529 (D.D.C.) (task force or staff to 
committee are not subject to open meeting requirements of the 
Federal Advisory Committee Act, 5 U.S.C. App. 2, 8 lo), aff'd, 
711 F.2d 1071 (D.C. Cir. 1983). Nonetheless, consistent with its 
policy of openness, the Commission unanimously determined that 
Members of Congress or their staffs could attend the meetings if 
they requested to do so. None did. Courter Decl. 7 3. 

l1 The last of the regional hearings were held on June 21, 
1991 in Texas and ~ississippi. See Commission Report, Appendix 
G. The commission's final deliberations, which were also open to 
the public, were held on June 27, 28, and 30, 1991. Id. 



' 7  70(b). while true, there is simply no requirement in the Act 

that the commission discontinue its efforts to obtain, or refuse 

to receive, information from any military service, or from any 

citizen, or their elected representatives, at any time in the 

process. Under the constricted timetable established by the Act, 

Congress could not have intended the commission to call a hearing 

every time an additional fact or argument relating to a military 

installation was presented to the Commission. Nor does any 

provision in the Act guarantee the public an opportunity to 

comment on every piece of information the Commission considers. 

Instead, apart from requiring that the Commission hold some 

public hearings and that the ~ommission~s meetings be public -- 
requirements that have indisputably been satisfied -- Congress 
gave the Commission broad discretion in structuring its informa- 

tion gathering and analysis efforts. The Commission quite 

reasonably used a wide range of both formal and informal proce- 

dures to accomplish that task. In addition to formal receipt of 

information in public hearings and from the military services, 

the Commission also relied heavily on a policy of almost unmiti- 

gated openness. The public and its political representatives 

were extended an open invitation to provide information in face- 

to-face meetings, correspondence, or even telephone calls to 

 omm missioners and their staff. The public was also free to visit 

the Commissionts offices and review and comment upon all of its 

unclassified information, at any time until the Commissionls 

final deliberations were completed on June 30, 1991. Indeed, the 



Commissioners even accepted and considered notes passed to them 

during recesses in the final deliberations. See Courter Decl. 

g 7.12 

Thus, the plaintiffs* implicit claim that they were unable 

to comment on material received by the Commission from the Air 

Force after the close of public hearings is simply inaccurate. 

Even if true, however, acceptance of information not reviewed at 

a public hearing would not have violated the statute. The public 

hearings were not the only opportunity plaintiffs had to offer 

the Commission their views. See id. 7 7  6-7, 9(a)-(n). The 

plaintiffs were free to review and copy unclassified documents in 

the Commission's files, received from the Air Force or any other 

source, at any time, whether before or after June 21, 1991. Id. 

Plaintiffs frequently commented on Commission materials and 

offered responsive information to individual Commissioners and 

Commission staff, Courter Decl. a 8, and could have done so until 
the final deliberations concluded.13 Thus, even if the plain- 

tiffs could establish that the statute guaranteed the public an 

opportunity to comment on all information the Commission re- 

l2 The public took full advantage of this opportunity. 
Overall, the Commission received over 143,000 letters and more 
than 100 phone calls per day in the ten weeks in which it con- 
ducted its review. Courter Decl. 7 8. 

l3 Surely plaintiffs do not mean to suggest that, when indi- 
vidual Commissioners and staff members met with the plaintiffs to 
receive additional information, analysis and argument -- as they 
did on eleven separate occasions, not counting the correspondence 
and phone calls exchanged almost daily concerning Loring, see 
Courter Decl. 7 9 -- the Commission violated the Act, or that 
the statute required information received in these informal 
meetings to be reviewed at a public hearing. 
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ceived, the Commission plainly permitted such scrutiny. Any 

suggestion that plaintiffs were somehow unable to rebut or 

supplement information provided by the Air Force after June 21 is 

totally disingenuous, and any argument that the Commission was 

to hear their criticisms is 

and its staff did obtain additional 

information from the Air Force, as well as from plaintiffs, that 

was not reviewed at a public hearing. See Courter Decl. 7 10. 

The Commission would have been derelict in its responsibility to 

provide the best possible recommendations to the President if it 

refused to accept helpful information from any source at any 

time. The Commissionts tireless efforts to gather relevant data 

violated no provision of the Act. 

B. All Information On Which The Commission Relied Was 
Made Available To The Public 

Plaintiffs next contend that the Commission considered 

information not Itmade available to the GAO or to Congress." 

Amended Complaint n 70(a). Presumably, plaintiffs charge that 

the Commission considered information that it had failed to make 

available to GAO and Congress.14 In particular, plaintiffs ap- 

l4 The Amended Complaint could also be read to claim that 
the commission violated the Act by considering information that 
the Air Force had failed to make available to GAO and Congress. 
That claim, too, is flawed. The Air Force supplied to GAO and 
the Commission all information used in making its recommenda- 
tions. See Meyer Decl. n 2; Courter Decl. 7 x. Even if it had 
not done so, however, it would not violate the Act for the 
 omm mission to accept information that the Air Force had failed to 
provide to GAO. Indeed, the Act specifically contemplated that 
the commission might consider information that GAO had not 
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parently claim that the Commission considered Itquality of lifem 

in deciding to close Loring, a factor they believe was not 

adequately discussed in public. However, there is neither a 

legal basis for such a claim, nor any factual support for it. 

As a threshold matter, there is no legal requirement that 

the Commission make available to GAO and Congress all information 

on which it relies. The Act does not mention GAO at all as a 

recipient of information from the i om mission; GAOts process con- 

cludes on May 15, when it submits its report. Aside from a few 

selected Committee Chairpersons, ranking minority members, and 

their designees, see 4 2902(e)(2)(b), the Act does not provide 

that Members of Congress generally may review the Commissionts 

information during the process. The statute requires only that 

the Commission make information available to Congress, upon 

request, after the Commission makes its final recommendations to 

the President on June 30. § 2903(d)(4). In fact, the Commission 

opened its files and accepted information and comments from all 

interested parties throughout its process, but the Act did not 

require it to do so. 

Second, plaintiffs1 challenge to the consideration of 

quality of life misconceives the facts. The record demonstrates 

received: a crucial part of GAOts role was to provide the Commis- 
sion an analysis of the Air Force's process, as a starting point 
from which the commission could conduct further proceedings and 
gather more information to understand and evaluate the Air 
Force's recommendations. Similarly, the Act does not forbid the 
Commission from considering information the Air Force failed to 
provide to Congress; the Act does not require the Air Force to 
provide any information, at any time, to Members of Congress, but 
only to GAO and the commission. 5 2903(c)(4). 



that the Commission did not consider "quality of lifeu in voting 

to recommend closure of Loring. The only significant reference 

to "quality of life1' during the Commission's process was at the 

final session on June 30, 1991, when Commissioner Duane H. 

Cassidy stated his belief that "quality of lifew was the only way 

to distinguish between Loring and Plattsburgh. cite transcript. 

No other Commissioner responded to this suggestion, however. The 

rest of the long discussion concerning ~oring and Plattsburgh 

considered a number of other factors: the amount of usable ramp 

space and the significance of the different ramp configurations 

at Loring and Plattsburgh; the possibility of closing both bases; 

the relative distance of each from primary tanker routes, and the 

significance of those factors. cite. 

In fact, there is specific evidence that a number of Commis- 

sioners did not consider "quality of 1ife.I' Commissioner Ball, 

who voted to recommend retaining Loring, stated during the 

deliberations that he believed the two bases to be closely ranked 

on several measures, but that he valued Loring's strategic 

Location. See transcript at 454 ,  461-62, 474 .  Both Chairman 

Courter, who voted to recommend keeping Loring open, and Commis- 

sioner Levitt, who voted to recommend closure of the base, later 

testified at a hearing of the Senate Armed Services Committee 

that "quality of lifet1 had played no role at all in their deci- 

sion.'' Indeed, Chairman Courter characterized Commissioner 

l5 See hearings at 95 (statement of Commissioner Levitt) 
(If[Quality of life] had nothing to do with my decision. Nor do I 
think it had very much to do with the decision of a number of 
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Cassidyls remark as "a gratuitous statement by a [Clommissioner 

that indicated how he felt about it,I1 and flatly stated that "we 

did not discuss quality of life." Hearings at 188. 

Second, even if the Commission had based its recommendation 

to close Loring on Itquality of life," the legality of which is no 

longer at issue, all information the Commission received on that 

subject was made available to the public, including the plain- 

tiffs. Defendants are aware of only two occasions on which the 

commission received information about "quality of life1' at 

Loring: the June 6, 1991 meeting with the Air Force, in which 

then-Col. Heflebower stated that the issue was generally impor- 

tant to SAC, and the public regional hearing in Boston, Massachu- 

setts on May 22, 1991, in which a number of speakers spoke 

favorably about the quality of life at Loring. 

Plaintiffs have characterized the brief mention of I1quality 

of lifew during the final deliberations as a surprise, and have 

objected that they would have presented more information to the 

Commission had they known the issue would emerge. See, e.s., 

hearings at 187 (statement of Sen. Cohen). However, plaintiffs 

have never contended that they were denied access to any informa- 

tion the Commission received during the process. Plaintiffs1 

other commissioners who voted as I did. . . . [T]he arguments 
made in terms of the military importance of retaining Loring were 
not persuasive.I1); a. at 96 (statement of chairman Courter) 
(voted to "keep Loring from closure, not on quality of life at 
all, but based on the argument that . . . there was substantial 
deviation in some of the stated criteria1'); id. at 189 (the other 
 omm missioners "have independent minds and they made their own 
independent judgments, and I do not think they were swayed by one 
statement of one Commissioner on one facilityI1). 



arguments that the Commission improperly considered ttquality of 

life," and that they never had an opportunity to present their 

views on the subject, are inaccurate, and fail in any event to 

state a violation of the Act. Paragraph 70(a) of the Amended 

Complaint must therefore be dismissed. 

C. The Commission Did Not Consider A ttNewn COBRA 
Model At Its Final Meetinq 

In their only specific allegation that the Commission 

considered information not made available to the public, plain- 

tiffs contend that, at its final meeting on June 30, 1991, the 

Commission considered Itnew data pertaining to potential cost 

savings based upon a new COBRA modeltt that had not previously 

been disclosed. See Amended complaint 7 64(d) (emphasis in 

original). This contention is simply incorrect as a matter of 

fact and, even if true, could not possibly have injured the 

plaintiffs. 

One of the factors considered by the ~ i r  Force and the 

  om mission was potential cost savings, which included consider- 

ation of the cost to close the base, the annual savings that 

would result from closure, and the time it would take to recover 

the costs of closure (the "payback periodIt). GAO Report, Commfn 

Report. The estimated savings for each base were based on a 

computer model known as nCOBRA,n an acronym for "Cost of Base 

Realignment  action^.^^ 

Near the end of the June 30 meeting, as the Commission 

turned to consideration of strategic Air Force bases, Commission 

staff pointed out to the Commissioners a discrepancy in some of 

- 25 - 
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the data concerning cost savings. One set of figures was based 

on the Air Force's original model, an early version of COBRA that 

was based on the generic assumption that, when a base was closed, 

all of its forces had to be moved to some other fictitious base 

located 1500 miles away. The Air Force used that general model 

because, at the time it was developing closure options, the ~ i r  

Force did not know precisely which bases would close or where 

forces from those bases would move, but wanted to include poten- 

tial savings as a factor. Using this model, the ~ i r  Force esti- 

mated that closure of ~oring would result in annual savings of 

$66.6 million, and that the "payback period8I would be one year. 

A second COBRA model, used by the Department of Defense, was 

more specific, basing its cost calculations on the actual moves 

of forces that would be necessary when particular bases were 

closed. In the case of Loring, for example, the Air Force model 

had calculated savings based on the assumption that Loring's 

forces would move 1500 miles away, whereas the DOD model based 

its figures on the fact that closure of Loring would require 

relocation of its B-52 bombers to K.Y. Sawyer Air Force Base, in 

Michigan, and dispersal of Loring's KC-135 tankers to other 

bases. This more accurate model still projected a one-year 

payback period for Loring, but estimated that the annual savings 

would be only $61.8 million. 

plaintiffs suggest that the ttnew't estimate, based on the 

more accurate DOD model, suddenly appeared for the first time in 

the ~ommissionls final meeting, and complain that they were not 
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permitted an opportunity to comment on its accuracy. In fact, 

however, the DOD model and its $61.8 million estimated annual 

savings for Loring, on which the Commission relied, had long been 

a matter of public record: it was the figure reported in the 

Secretary of Defense's original recommendations, published months 

earlier, at the very beginning of the Commissionls process. See 

56 Fed. Reg. 15184, xxx (April 15, 1991). Further, the COBRA 

models and all data generated using those models were available 

for public inspection and comment at the Comrnissionls offices at 

any time. See Courter Decl. y y  3-7, 11. Plaintiffs thus had a 

full opportunity to comment on the accuracy of the savings 

estimate, notwithstanding the fact that another, less accurate 

model also appeared and was rejected in the final deliberations. 

Furthermore, even if the DOD model had not been subject to 

public scrutiny, that minor error would provide no basis for 

overturning the ~ommission~s recommendation concerning Loring. 

The DOD model to which the plaintiffs object actually projected 

smaller savings than the Air Force model, by some $480,000 per 

year. If anything, therefore, the "newv data weighed aaainst 

Loring's closure, and plaintiffs were hardly prejudiced by the 

 omm mission's adoption of a more conservative estimate. 

111. THE COURT SHOULD RECONSIDER ITS RULING ON THE MOTION TO 
DISMISS IN LIGHT OF RECENT AUTHORITY FROM THE SUPREME 
COURT 

Under the Act, as defendants have argued, neither the Air 

Force nor the Commission has any authority to order the closure 

of any base. Instead, those agencies merely compile a list of 
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recommendations, which the president is then free to accept or 

reject for any reason. 6 2903(e). The Act gives the president 

wide discretion in reviewing the Commissionts proposals; indeed, 

if the president chooses, he may decide not to close any bases in 

a given year, in which case the base closure process would simply 

end. 5 2903 (e) ( 5 ) .  

For these reasons, defendants argued in their motion to 

dismiss that the recommendations of the Air Force and the Commis- 

sion are not reviewable under the Administrative Procedure Act, 

because there is no "final agency actiont1 to review. 5 U.S.C. 

5 704.16 The only decision that had any impact on the plain- 

tiffs was the President's, and that decision is not reviewable. 

Specter, slip op. at 23-24. 

The Court did not specifically address this argument in its 

May 20, 1992 opinion, denying in part the defendants1 motion to 

dismiss, but adopted the Third Circuit's reasoning in Specter 

that the Court could conduct a limited review of the defendants' 

actions even though the President's decision is not reviewable. 

However, the Supreme Court has now held, in a decision issued 

after the Third Circuit's Specter ruling and in indistinguishable 

circumstances, that there is no Iffinal agency actionw to review 

when an administrative agency simply makes recommendations to the 

l6 -- See also H. R. Conf. Rep. No. 101-923, lOlst Cong., 2d 
Sess. 705, re~rinted in 1990 U.S. Code Cong. & Admin. News 3110, 
3258 ("no final agency action occurs in the case of the various 
actions required under the base closure process contained in this 
billt1); Specter v. Garrett, slip op. at 19 ("The actions chal- 
lenged here are not 'agency actions1 as usually encountered under 
the APA. 11) . 
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President, who then makes the actual decision and transmits it to 

Congress. Franklin v. Massachusetts, No. 91-1502 (slip op. June 

26, 1992), 1992 U.S. Lexis 4531, attached as Exhibit x. There- 

fore, this Court should reconsider its decision and conclude that 

there is no Itfinal agency action1* subject to judicial review in 

this case. 

In Franklin, the State of Massachusetts challenged the 

method used by the Secretary of Commerce for including in the 

census federal employees serving overseas. The Secretary decided 

to count these employees as residents of their I1home of record,I1 

which altered state populations enough to shift a Representative 

from Massachusetts to Washington. 1992 U.S. Lexis at *9-*13. 

The statutes at issue require the Secretary of Commerce to 

conduct the census and transmit the figures to the president. 

See 13 U.S.C. 5 141(b). After receiving the figures, the Presi- .- 

dent then transmits them to Congress, along with the number of 

Representatives to which each state is entitled, which is derived 

through a mathematical formula dictated by statute. See 2 U.S.C. 

4 2a(a). Although the President's role is largely llministerial,ll 

1992 U.S.  exi is at *21, the president is technically free to 

require further actions by the Secretary. This scheme is closely 

analogous to the process established by the Base Closure Act, 

which requires the Commission to develop recommendations, after 

which the President makes a decision. In this case, in fact, the 

President has an even more significant role; rather than just the 

"ministerialt1 transmission of information to Congress, the Act 
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specifically provides that the President may accept the list of 

recommendations, return the list to the Commission for revision, 

or do neither. See 0 0  2903 (e) (3) -(5). 

In Franklin, the Supreme Court held that there is no "final 

agency actionw subject to APA review in these circumstances, 

because the agency's report to the President "serves more like a 

tentative recommendation than a final and binding determination." 

1992 U.S. Lexis at *18. The Court explained that the existence 

of reviewable agency action turns on whether the agency has 

completed is process and "whether the result of that process is 

one that will directly affect the parties." - Id. at *16. The 

Court held that because the Secretary's report was transmitted to 

the President, and not directly to Congress, the only action that 

changed the apportionment of Representatives was the President's 

statement to Congress. The intermediate report from the Secre- 

tary "is, like 'the ruling of a subordinate official,' . . . not 
final and therefore not subject to review." 1992 U.S. Lexis at 

*19 (citations omitted). Because the President is not subject to 

the APA, the Court concluded, the method of allocating overseas 

federal employees was not subject to judicial review at all under 

that statute. 1992 U.S. Lexis at *23-*24. 

The Supreme Court also rejected the contention that, as a 

practical matter, the President's decision was little more than a 

relaying of the Secretary's figures, using language equally 

applicable to decisions under the Base Closure Act: "[tlhat the 

final act is that of the President is important to the integrity 
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of the process and bolsters our conclusion that his duties are 

not merely ceremonial or rninisteria1.l' 1992 U.S. Lexis at *22- 

*23. The President's explicit role under the Base Closure Act 

was also a purposeful decision, vital to the "integrityn of a 

concerted statutory effort to foster political consensus between 

the Executive and Legislative branches. Indeed, the involvement 

of the President carries even greater weight here, because in 

base closure decisions the President does not act merely pursuant 

to statutory powers delegated by Congress, as in Franklin, but 

under his constitutional authority as Commander-In-Chief. 

The Franklin decision is squarely applicable in this case. 

Like the Secretary of Commerce, neither the Air Force nor the 

Commission takes any action that I1will directly affect the 

parties." Rather, the defendants simply generate a list of 

suggestions; the President is the one who decides whether bases 

will be closed. 

Indeed, in Franklin, there was no statute that authorized 

the President to reject the Secretary's census figures; the Court 

simply noted that Congress had not prohibited the President from 

exercising his discretion. Here, of course, the Act specifically 

permits the President a number of options, ranging from total 

acceptance to total rejection of the Commissionls recommenda- 

tions, and that explicit grant of decisionmaking a.uthority makes 

the case even stronger that the action plaintiffs challenge here 

is the president's, not the defendantsf. In Franklin, the 

President was not free to declare that the census shall not be 
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taken, but the Base Closure Act authorizes him to decide that no 

military bases will be closed. In light of Franklin, therefore, 

the Court should reconsider its May 20, 1992 decision, and 

dismiss all counts of the Amended Complaint. 

IV. DEFENDANTS ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW 
BECAUSE THIS COURT CANNOT AFFORD MEANINGFUL RELIEF FOR 
ANY VIOLATIONS OF THE ACT THAT PLAINTIFFS MIGHT PROVE 

Unlike remedies at law, the courts have "broad discretionary 

powern to grant or withhold injunctive or declarat.ory relief: 

Itequitable remedies are a special blend of what is necessary, 

what is fair, and what is ~orkable.~'' The Third Circuit's 

decision in Swecter reaffirmed this principle. Although opining 

that sharply limited review of base closure decisions is permit- 

ted, the court repeatedly expressed doubt that the courts could 

or should take any action to correct a violation of the Act: 

"such a finding, if and when made, will not necessarily mandate 

judicial relief." Slip op. at 32." Instead, "[wlhether or not 

a violation receives a remedy is something that a court must 

determine through an exercise of discretion." - Id. at 32. This 

court explicitly adopted the same caveat in its May 20, 1992 

l7 Lemon v. Kurtzman, 411 U.S. 192, 200 (1973); see also a. 
at 201 (I1[i]n equity as nowhere else courts eschew rigid abso- 
lutes and look to the practical realities and necessities ines- 
capably involved in reconciling competing interestsM). 

See also a. at 32-33 ("judicial review does not mean 
that any technical defalcation will invalidate the package and 
require that the process be repeated from step onew); id. at 40 
("we do not decide that the Act [was violated] or that a remedy 
is available under the circumstances of this case even if it 
[was]l1) . 
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opinion. See slip op. at 12. 

The Court's hesitation was fully justified. The remedy 

plaintiffs seek completely ignores the statutory scheme. More- 

over, it would permit plaintiffs to do indirectly what they 

concededly cannot do directly: overturn a complex, discretionary 

military decision expressly made by the President and Congress, 

with the advice of a Commission that in practice no longer 

exists. This Court should therefore decide the issue that both 

Specter and the previous opinion in this case left open, and 

conclude that no judicial remedy is available for any "technical 

defalcationsn that the plaintiffs might eventually prove.lg 

A. Plaintiffs' Proposed Remedy Would Fatally Under- 
mine The Statutory Scheme 

Plaintiffs primarily request that the Court vacate the 

President's and Congress's decision and remand the Loring closure 

issue to the Commission. Struggling to reconcile this proposal 

with the statutory scheme, plaintiffs argued in an earlier 

memorandum that the Commission "continues to be a legally exist- 

ing administrative entity," despite the fact that all of the 

l9 Yet another difficulty in awarding plaintiffs any relief 
is that no court has determined the relevant standard: are the 
plaintiffs entitled to a judicial reversal of the President's 
decision if they demonstrate that anv information "used by the 
Air Force," no matter how technical or irrelevant, was not 
provided to GAO or the Commission? Or are they required to 
demonstrate, under a "harmless error1' analysis, that GAO would 
have withheld its approval and the Commission would have voted to 
recommend keeping Loring open had these agencies known of the 
missing information? There is simply no source from which the 
Court might determine what level of "technical defalcationu 
warrants judicial relief. 
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members of that Commission have returned to private life.20 

Plaintiffs circumvent the fact that there are currently no 

Commissioners to review the Loring recommendation by suggesting 

that the Court simply wait, and eventually require the new 

members of the 1993  omm mission, when they are appointed, to take 

up the issue.21 Apparently, the 1993 Commission would be re- 

quired to reconsider the Secretary of Defense's 1991 recommenda- 

tion even if the Secretary did not again propose Loring for 

closure as part of the 1993 process. 

Plaintiffsg novel proposal is inconsistent with numerous 

provisions of the Act. First, despite plaintiffs1 insistence 

that the Commission technically exists continuously until 1995, 

as a practical matter there are three separate Commissions, 

permitted to meet only in calendar years 1991, 1993, and 1995, 

each composed of entirely different members (except the Chairman, 

who serves "until the confirmation of a successorm). See 

20 Plaintiffsp [Second] Supplemental Memorandum In Opposi- 
tion To Defendants1 Motion To Dismiss (IpPls' Mem.") at 3. The 
current Chairman of the Commission, Jim Courter, alone continues 
to serve as chairman until his successor is appointed, but even 
he no longer has authority to take any action concerning the 
closure of bases. See § 2902 (d) (2) . 

21 Plaintiffs argue that such a procedure must be permissi- 
ble, because they cannot locate a case requiring that the same 
agency officials who made a decision participate in reconsidera- 
tion. See Plsg Mem. at 5. Of course, plaintiffs also cannot 
locate a case in which the governing statute requires that every 
agency official be replaced each time the agency makes a recom- 
mendation. As defendants have argued, Congress purposely estab- 
lished a unique procedure for base closure because standard 
administrative mechanisms had consistently failed. Plaintiffsp 
attempt to shoehorn the peculiar statutory provisions here into 
the traditional administrative mold is plainly at odds with 
Congress's intent. 
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§ § 2902 (c) (1) (B) , (d) , (e) (1) . Those Commissioners are not 

empowered to reconsider the President's decision from earlier 

years, but only to review the recommendations submitted by the 

Secretary of Defense for the year that Commission sits, and to 

assess those recommendations under the force structure plan 

submitted to Congress for that year. See 6  2903(d). The Commis- 

sion must perform these functions within strict time constraints. 

5 2903 (d) (2) (A). 

The Act specifically forbids the closure of bases except 

under the carefully structured procedures set out in the Act for 

each of the three base closure rounds. See 5 2909(a). The Act 

also requires that the President and Congress consider the 

 omm mission's final list of recommendations as a whole, not debate 

the merits of closing an individual base. See $ 8  2903(e), 2908. 

Plaintiffs' proposed remedy would permit supporters of individual 

bases to have their local institution thrown back into the 

process for more consideration in later years than other bases 

received. 

Further, a decision that courts may reverse or remand base 

closure decisions from earlier rounds, as a practical matter, 

would undermine the entire process. The Secretary of Defense 

cannot sensibly select bases for closure or realignment in 1993 

if the status of bases ordered closed in 1991 remains in doubt. 

In short, nothing in the statute suggests that Congress 

intended any link between the three separate rounds of base 

closure, or that the Act was designed to allow for overlap in the 



i . .  
work of the three Commissions. To the contrary, every provision 

governing the Commissionts composition and duties, as well as 

consideration by the President and Congress, mandates a strict 

separation between the three sessions. Plaintiffs' proposed 

remedy is fundamentally at odds with the scheme established by 

Congress for base closure, and the Court should therefore hold 

that judicial relief is unavailable. 

B. Plaintiffs1 Proposed Remedv Violates Separation Of 
Powers Principles 

More fundamentally, plaintiffs1 suggestion that an injunc- 

tion in this case requires no more than a simple remand to the 

agency ignores the practical effect of the relief they request. 

In the usual case, remand of an administrative decision does no 

more than invalidate the agency's work, and requires that agency 

to correct its own mistakes. In contrast, requiring a new 

  om mission to reconsider ~oring's closure, and presumably to 

submit that new recommendation to the President and Congress for 

review, effectively invalidates the President's and Congress's 

considered 1991 decision that Loring should be closed. Thus, 

despite their protestations that they challenge only the Commis- 

sion's actions, plaintiffs do not simply ask that the Commission 

be required to correct its alleged mistakes; they effectively 

demand that the President and Congress revisit their deci- 

sions. 22 

22 At most, plaintiffs' complaint amounts to an insistence 
that the President and Congress received flawed advice in making 
decisions that rest entirely within their discretion. In any 
event, as the exhaustive detail of the Senate's hearings reveals, 

- 36  - 



Granting plaintiffs the remedy they request therefore 

presents serious separation-of-powers issues, even though the 

Court has determined that judicial review itself, in some limited 

circumstances, does not. Had the plaintiffs directly named the 

President and Congress as defendants, this Court undoubtedly 

would not have entertained their challenge; yet granting the 

relief plaintiffs request just as surely "would require this 

Court, in effect, to substitute its judgment for that of the 

[President], the House Committee, and the House of Representa- 

tives. This the Court cannot and should not do." Barklev v. 

O'Neill, 624 F. Supp. 664, 668 (S.D. Ind. 1985). - 

This challenge to the President's and Congress's decision is 

even plainer in the second portion of plaintiffs' memorandum, in 

which they urge the Court "to reverse the decision of the Commis- 

sion without remanding the matter.'t23 Again, no decision was 

made by the Commission; the decision plaintiffs request the Court 

to discard is the President's. Even the Third Circuit did not 

imply that this extreme relief would be justified, holding that 

"any remedy afforded in this case would be limited to requiring 

further process in accordance with the provisions of the ~ct." 

Slip op. at 33. Any remedy that would address plaintiffst claims 

Congress approved the president's decision with full knowledge of 
all the alleged flaws in the defendants' consideration of Loring. 
See generally cite hearings. - 

*' Pls' Mem. at 5. Plaintiffs later express some apparent 
hesitation at the breadth of their request: "the exigencies of 
the case at bar warrant that the decision of the Commission be 
reversed [ ? I  . 'I - Id. at 7. 
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would necessarily require the Court to confront directly the 

decision made by coordinate branches of government, and the Court 

therefore should hold that no remedy is available. 

C. The Court Should Exercise Its Remedial Discretion 
To Deny An Eauitable Remedy 

Finally, the Supreme Court has repeatedly held that, because 

equitable remedies are committed to the court's discretion, 

courts may withhold injunctive relief where its award would upset 

settled expectations and would be contrary to the broad public 

interest. See, e.s., Heckler v. Matthews, 465 U.S. 728, 745 

(1984); Buckley v. Valeo, 424 U.S. 1, 143 (1976) (per curiam); 

Felton v. Secretary, United States De~t. of Education, 787 F.2d 

35 (2d Cir. 1986); Franklin Savinas Assn. v. Director, Office of 

Thrift Su~ervision, 740 F. Supp. 1535, 1542 (D. Kan. 1990). That 

doctrine is plainly applicable here, where the plaintiffs' 

invitation to invalidate Presidential decisions threatens to 

undermine delicate political compromises in the sensitive area of 

national defense policy. 

CONCLUSION 

For the foregoing reasons, the defendants' motion for 

summary judgment should be granted. 
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COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED 

I .  Whether the President has authority under the 
Defense Base Closure and Realignment Act of 1990 (the 
"Act") to order closure of domestic bases absent a valid list of 
closures submitted by the Base Closure Commission? 
(Answered in the negative by the court of appeals). 

2. Whether the President's "accept all-or-nothing" lim- 
ited involvement under the Act immunizes from judicial 
review base closure conclusions that were the product of a 
flawed and unfair administrative process? (Answered in the 
negative by the court of appeals). 

3. Whether the strong presumption that acts of Con- 
gress are subject to  judicial review applies where: (a) the 
express "purpose" of the Act is to provide a "fair process" for 
base closures; (b) there is no statutory language denying 
review; (c) the base closure process was flawed; and (d) 
construction of the Act to preclude judicial re;.iew would 
render it a complete nullity? (Answered in the affirmative by 
the court of appeals). 

4. Whether federal courts have jurisdiction to review 
deliberate violations of the "fair process" expressly declared 
to be the "purpose" of the Act when there is no other way to 
ensure compliance with mandatory statutory safeguards? 
(Answered in the affirmative by the court of appeals). 

5 .  Whether there is "final" agency action within the 
meaning of Franklin v. Massachusetts, 112 S .  Ct. 2767 
(1992), after: (a) the Base Closure Commission has submitted 
its all-or-nothing list to the President, who, within 15 days, 
accepts  it in i ts  ent i re ty  - as  he must if there a r e  



COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED - Continued 

to be any base closings for the year; (b) the House - after the 
maximum of two hours' debate - fails to pass a resolution of 

disapproval within 45 days; and (c) the Secretary of Defense 

begins to close and realign military bases? (Answered in the 

affirmative by the court of appeals). 
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COUNTERSTATEMENT OF THE CASE 

As Judge  Stapleton of the Third Circuit observed a t  oral 
argument, the issues in this case g o  to the very core of the 
Republic. Petitioners '  argument that there is no judicial 
review of their deliberate refusal to follow mandatory pro- 
cedural safeguards of the Base Closure Act would permit the 
President unilaterally to  nullify the will of Congress.' 

Petitioners' egregious violations of the Act in rigging the 
decision t o  close the Philadelphia Naval Shipyard (the "Ship- 
yard") constituted nothing less than outright fraud. By pre- 
venting the most knowledgeable Navy officers from testifying 
before the  Base Closure Commission (the "Commission"), 
concealing critical Navy documents opposing closure of the 
Shipyard, holding closed meetings instead of public hearings2 

The Defense Base Closure and Realignment Act of 1990 ("Base 
Closure Act" or the "Act"), Pub. L. No. 101-510, 104 Stat 1808, 10 U.S.C. 
§ 2687 note (Supp. IV 1992) [reproduced at Pet. App. 98a-128a], expressly 
states that its "purpose . . . is to provide a fair process. . . . " $ 2901 
(emphasis added). On December 10, 1993, the Court of Appeals for the 
Second Circuit concurred with the Third Circuit's decision herein, holding 
justiciable allegations that the government "circumvented the base closure 
process by undertaking a [base] realignment . . . without submitting to the 
procedures specified" in the Act. County of Seneca v. Cheney, -- F.?d 
-, 1993 l.2 50446'3, aL pp. 1-2 & nn.2-3 (2d Cil., Dec. 10, 1593). 

Specifically, as alleged by Respondents, on December 19, 1990 and 
again on March 15, 1991, Admiral Heckman wrote memoranda to the 
Chief of Naval Operations, Admiral Kelso, urging the Navy not to close the 
Phil;tdelphia Shipyard. Although Heckman was responsible for oversight 
of all Naval shipyards, the Navy refused to allow him to become a part of 
the base closure process. After his retirement from the Navy on May 1, 
1991, Admiral Heckman was instructed by the Assistant Secretary of the 
Navy that he was not to testify before the Base Closure Commission at the 
public hearings on the Philadelphia Shipyard. In addition, a March 1991 
memorandum from Admiral Claman, Commander Naval Sea Systems 
Command. to Admiral Kelso recognized that closure of the Philadelphia 
Shipyard's large drydocks would create a shortfall for the Navy in the event 
of an emergency. Despite repeated requests by in-ted members of 
Congress for all relevant information, the Navy deliberately withheld and 



and cynically predetermining the fate of the Shipyard3 by 
compiling a "stealth list" of closures before the statutory 
process even began, Petitioners decimated the procedural 
heart of the Act and the express intent of Congress to  provide 
a "fair p r o ~ e s s . " ~  [Amended Complaint, 9220, at App. 54-55]. 
Petitioners '  argument  that  their  illegal ac ts  canno t  b e  
reviewed by a court - at any level, in any jurisdiction o r  under 
any circumstances - would eviscerate the vitality of Marbury 
v. Madison, 5 U.S. (1  Cranch) 137 (1803), and two hundred 
years of subsequent constitutional jurisprudence. 

Respondents do  not challenge the substantive merits of 
the decision to  close the Shipyard; they seek only to  invoke 
the historic role of the federal judiciary to  "check and bal- 
ance" a runaway bureaucracy which boldly has disregarded 
express Congressional mandates critical to a "fair process." 
To expose the Navy's fraud has required the unprecedented 
and herculean bipartisan efforts of several members of  Con- 
gress and the pro bono contribution of a major Philadelphia 
law firm, together with the extraordinary efforts of the Ship- 
yard workers, their unions, the Governors of Pennsylvania, 
New Jersey and Delaware and the City of Philadelphia and its 
Mayor. 

Having never  anticipated that their f raud would b e  
exposed, Petitioners now r e s ~ t  to the extreme argunient that 

fraudulently concealed the Claman and Heckman memoranda from the 
General Accounting Office ("GAO), the Commission, Congress and the 
public until after the close of the public hearings. [Amended Complaint, 
1196-100, 129, 132-133, 170, at App. 29-30, 34-35, 431. 

3 See Amended Complaint, 11 85, at App. 45. 

Obviously stung by the widespread publicity of the Navy's alleged 
misconduct in the U.S.S. Iowa disaster and the "Tailhook" debacle, Peti- 
tioners lamely argue that the violations here were merely "routine" and 
"garden variety." [Petitioners' Brief (hereinafter "Brief') at 14, 341. How- 
ever, deliberate violations which go to the very heart of a statute designed 
to ensure "fair process" in the closure of domestic military bases - deci- 
sions that affect the "livelihood and security of millions of Americans" - 
are hardly "routine" or "garden variety." 56 Fed. Reg. 6374 (Feb. 15, 
1991). 



even the most brazen and deliberate violations of the Act are 
beyond judicial scrutiny.5 Not once in their 48-page brief do 
they even attempt to explain how this over-zealous interpreta- 
tion of the Act can be reconciled with its Congressionally 
declared purpose: "to provide a fair process." Such an inter- 
pretation not only cynically ignores the preeminent role of the 
federal courts as the protector of constitutional rights, but 
would effectively repeal the Act, the guiding purpose of 
which is to restore procedural integrity to the base closure 
process. 

/ 

A. Statutory Background 

The Act's express purpose is to ensure a "fair process" 
aud thus eliminate the political machinations and secret delib- 
erations that had pervaded base closure decisions under prior 
statutes.6 The Act vests an independent commission, whose 
members must be confirmed by the Senate, with the authority 
to formulate an all or nothing package of bases to  be closed - 
thus depriving both the executive branch and Congress of the 
discretion to close bases unilaterally. The magnitude of the 
powers delegated to the Commission makes it critical that the 
mandatory procedures for evaluating bases and formulating 
the base closure package are rigorously enforced. Without 
judicial review, all of the carefully crafted procedural safe- 
guards would be rendered meaningless rhetoric. 

In this case, the District Court dismissed the Amended Complaint 
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Accord- 
ingly, this Court must accept all of its well-pleaded factual averments of a 
flawed base closure process as true and view them in  the light most 
favorable to Respondents. Fed. R. Civ. P. 12(b)(6); Papasan v. Allain, 478 
U . S .  265, 283 (1986). 

There is much historical evidence suggesting that the executive 
branch has used base closings as a potent weapon to punish its political 
"enemies." See Hanlon, Military Base Closings: A Study of Government by 
Commission, 62 U. Colo. L. Rev. 331 at n.13 (1991) (Nixon administration 
closed military bases in Massachusetts shortly after it was the only state to 
support McGovern in the 1972 presidential elections). 



1. Congress first regulated the base closure process in 
1966 by requiring the Department of Defense to provide it 
with 30 days' notice of any base closing. Pub. L. No. 89-188, 
3 61 1 ,  79 Stat. 793, 818 (1965). As conceded by Petitioners: 

During the 1960s and 1970s, successive Adminis- 
trations sought to reduce military expenditures by 
closing or realigning unnecessary domestic bases. 
Because of the resulting economic dislocations in 
areas where bases were closed or realigned, the 
process encountered opposition from Members of 
Congress representing those areas. In addition, 
opposition to base closures was fueled in part by the 
perception that the Executive's selection of bases 
was influenced by improper political consider- 
ations. . . . To address those concerns, Congress in 
1977 enacted procedural restrictions on the Execu- 
tive? authority to close or realign the size of mili- 
tary bases. 

[Brief at 2 (citations omitted) (emphasis added)]. 
2. Under the 1977 legislation, the Secretary of Defense 

was prohibited from closing a military base unless he had (1) 
cotified the Armed Services Committees of both the House 
and Senate, (2) submitted an evaluation to Congress of the 
likely impact of the closure and (3) afforded Congress 60 
days to reject tlre ciosure. See 10 U.S.C. 5 2687(b) (Supp. IV 
1980). 

3. Intending to relinquish political responsibility for 
these sensitive base closure decisions, Congress and the Pres- 
ident created an independent base closure commission under 
the 1988 Defense Base Closure and Realignment Act, Pub. L. 
No. 100-526. Congressional critics, however, charged that the 
1988 commission's final closure decisions were made in 
secret, on the basis of flawed data, and that the GAO had no 
opportunity to review and verify the data. 

4. On January 29, 1990, the Department of Defense 
unilaterally proposed to close the Shipyard and 35 other 
military installations in the United States. Because the 
Department's list of targeted bases "raised suspicions about 
the integrity of the base closure process," and to remedy the 



lack of fair process inherent in the 1988 legislation, Congress 
enacted the 1990 Base Closure Act. H.R. Conf. Rep. No. 923, 
IOlst Cong., 2d Sess. 705 (1990), reprinted in 1990 
rJ.S.C.C.A.N. 2931, 31 10, 3257. 

B. The Defense Base Closure And Realignment Act 
Of 1990 

Petitioners totally ignore the indisputable fact that the 
express "purpose" of the Act is "to provide a fair process that 
will result in the timely closure and realignment of military 
installations." 10 U.S.C. 9 2901(b) (emphasis supplied).7 To 
ensure fairness, the Act creates an independent Base Closure 
Commission to prepare a package of base closures which 
must be accepted or rejected in toto by the President and the 
Congress.* The Commission is not a perfunctory agency. Its 
members are endowed with the only authority to determine 
particular bases for closure. 5 2903(d)(2)(b).9 However, in 
exchange for this autonomy in determining bases for closure, 
Congress mandated a number of non-discretionary procedural 
safeguards - agreed to by the President when he signed the 
Act into law - for the Commission's deliberations and conclu- 
sions that were absent from predecessor base closure statutes. 
As Petitioners concede: 

The Secretary of Defense must prepare and pub- 
lish, subject to congressional disapproval, a six 

Not one word of Petitioners' Brief reflects any recognition of the 
express purpose of the Act. Astonishingly, it is simply ignored. 

A provision of the Act not invoked in  this case permits the 
Fresident to send the list back to the Commission once. The Commission 
may or may not then revise the list, but, in any event, when resubmitted to 
the President, it must be accepted or rejected in toto. 5 2903(e). If rejected, 
there will be no base closings for that year. $ 2903. 

9 The Commission's members are appointed by the President only 
after consultation with Congress and confirmation by the Senate. 
g 2902(c). 



year "force structure" plan assessing potential 
national security threats and the military force 
structure necessary to meet such threats. 
Q 2903(a)(l)-(2), [ ~ r i e f  at 51; 

The Secretary must prepare and publish, subject 
to congressional disapproval, specific criteria for 
use in identifying military installations to be 
closed or realigned. Among the eight closure 
criteria promulgated by the Secretary is the 
"economic impact on communities" of a closure 
or realignment. 56 Fed. Reg. 6374 (Feb. 15, 
1991), [Brief at 51; 

The Secretary's closure recommendations must 
be based upon the published force structure plan, 
the published base closure criteria and the rele- 
vant "data base." 5 2903(c), [Brief at 51; 

The Secretary must transmit to both the Com- 
mission and the Comptroller General "all infor- 
mation used by the Department in making its 
recommendations to the Commission for clo- 
sures and realignments," so that the GAO can 
assist the Camrn~ssioa in its deliber2tians. 
8 2903(c)(4), [Brief at 39 & n.261; 

The Commission must conduct public hearings 
on the Secretary's recommendations and must 
open all its deliberations to the public, except 
where classified information is discussed. 
9 2902(e)(2)(A), [Brief at 5-61. 

The President has a mere 15 days to accept or reject the 
list submitted by the Commission in its entirety. If approved, 
the unchangeable list next goes to Congress, which is given a 
maximum of only 45 days to disapprove the package as a 
whole and but 2 hours to debate the matter. 5 2908(d)(2). 

It is unthinkable that Congress - having gone to such 
great lengths to create an act for the very "purpose" of 



ensuring a "fair process" - intended to strip the federal 
judiciary of its historic role to check the bureaucracy's home- 
work. The facts of the case now before this Court - where a 
fraudulent process will survive unchecked if Petitioners have 
their way - powerfully illustrate that such a construction of 
the Act would render it a complete nullity. 

C. The Proceedings Below 

1. On April 15, 1991, Secretary of Defense Richard 
Cheney submitted an extensive list of military installations to 
he closed or realigned to the 1991 Base Closure Commission. 
The Shipyard was one of the installations targeted for closure. 
The decision to close the Shipyard was the product of an 
admittedly flawed and unfair process. Contrary to the Act's 
express mandates, the Secretary, inter alia, concealed key 
Navy documents recommending that the Shipyard remain 
open, prevented the most knowledgeable commanding Naval 
officer from testifying before the Commission and failed to 
provide the GAO and the Commission with adequate docu- 
mentation to support his reccimmendation f o ~  closure. In fact, 
the decision to close the Shipyard had been predetermined 
without any procedural safeguards and recorded on a "stealth 
list" formulated in secret before the 1990 Act was even 
passed.1° See note 2, supra. 

The GAO concluded that, because of lack of documenta- 
tion, it could not perform its statutory duty to review the 
Navy's decision." In an illegal attempt to "try to resolve 
missing gaps in the information provided," the Commission 
held closed meetings with the Navy after the public hearings 

' 0  The Act expressly forbids the Secretary of Defense from consider- 
ing any military installation on the basis of prior Department of Defense 
base closure considerations or recommendations. Q 2903(c)(3). 

11 Indeed, the GAO Report concluded that the Navy's recommenda- 
tions and process were entirely inadequate in violation of numerous provi- 
sions of the Act. [Amended Complaint, 91139, 142-146, 151-152, at App. 
36-39]. 



were completed during which it received documentation nec- 
essary to rationalize its predetermined conclusions. [Amended 
Complaint, l'j[159-164, at App. 40-411. On June 23, 1991, 
upon completion of its badly flawed process, the Commission 
submitted to the President an "indivisible package" of base 
closures that included the Shipyard. 

3. Respondents filed their Complaint on July 9, 1991, 
and an Amended Complaint on July 19, 1991, seeking to 
enjoin the Secretary from closing the Shipyard because a 
fundamentally flawed process had tainted the results. Respon- 
dents alleged - and those allegations must be deemed true for 
purposes of this appeal, see note 5 supra - that the Secretary 
and the Commission had deliberately failed to comply with 
non-discretionary procedural mandates of the Act. On July 
15, 199 1, the President nevertheless approved the Commis- 
sion's entire package of closures, and on July 30, 1991 (less 
than 15 days later), the House of Representatives, after only 2 
hours of debate, rejected a resolution disapproving the Com- 
mission's recommendations. On August 30, 1991, the Secre- 
tary began closing targeted military installations. 

4. On November 1, 1991, following expedited discov- 
ery 2nd a hearing cn Respondents' motion for preliminary 
injunctive relief, the Gis:ric? Court srronsously dismissed the 
Amended Complaint on the ground that the legislative history 
of the Act reflected a congressional intent to abrogate all 
judicial review. Specter v. Garrett,  777 F. Supp. 1226, 
1227-28 (E.D. Pa. 1991).12 

5. On April 17, 1992, the Court of Appeals reversed, 
holding that there was "no clear evidence of congressional 
intent to preclude all judicial review." Specter v. Garrett, 971 
F.2d 936, 949 (3d Cir. 1992). The court concluded that the 
judicial branch has the power and duty to review violations of 

' 2  Alternatively, the District Court found Respondents' claims non- 
justiciable under the "political question" doctrine. Specter v. Garren, 777 F. 
Supp. at 1227-28. That ruling, however, was reversed by the Third Circuit 
and as Petitioners' "Statement of Questions Presented" makes clear, is not 
an issue before this Court. [Brief at I]. 



the Act's mandatory non-discretionary procedures. 971 F.2d 
at 936. 

6. On November 9, 1992, this Court granted certiorari 
and remanded the case to the Third Circuit for consideration 
of Franklin v. Massachusetts, 1 12 S .  Ct. 2767 (1992). On 
remand, the Third Circuit found no reason to change its prior 
holdings.13 

7. On August 28, 1993, Petitioners again sought cer- 
tiorari, which was granted on October 18, 1993. For the 
following reasons, it is respectfully submitted that the deci- 
sions of the Court of Appeals for the Third Circuit should be 
affirmed. 

SUMMARY OF THE ARGUMENT 

Confronting "suspicions about the integrity of the base 
closure selection process," H.R. Conf. Rep. No. 923, IOlst 
Cong., 2d Sess. 705 (1990), Congress adopted the 1990 Base 
Closure Act as the "exclusive means for the closure of domes- 
tic bases." Specter v. Garrett, 971 F.2d at 947 (quoting 
-$ 2904(a)). Thc Act's exprzss "purpose" is to easure a fail 
process in the closure of domestic military bases. Petitioners 
argue that even a fundamentally flawed process is immune 
from judicial review. This strained interpretstion ignores two 
centuries of precedent holding that, to protect our democracy, 
congressional limitations on delegated authority will be 
enforced by an independent federal judiciary. Nothing in 

l 3  Petitioners suggest that the Third Circuit, on remand, based its 
conclusion of judicial review on constitutional grounds not raised by the 
parties. However, Respondents did argue the principle that drives the 
constitutional issue here: the executive branch is not above the law. Even if 
Petitioners were correct, however, it is a fundamental principle that an 
appellate court may affirm a decision on any ground supported by the 
record, even on a ground rejected by a lower court. See Dandridge v. 
Mlliams, 397 U.S. 471,475 n.6 (1970) (prevailing party may "assert in a 
reviewing court any ground in support of his judgment, whether or not that 
ground was relied upon or even considered" below) (citing United States v. 
American Ry. Express Co., 265 U.S. 425, 435 (1924)). 



Franklin abrogates this historic role of the federal judiciary. 
Petitioners seek to obscure the core issues in this case by - 
presenting hypertechnical, abstruse arguments which, if 
accepted, would eviscerate the meaning and purpose of the 
Act and create a most dangerous precedent. 

I.A. The Third Circuit's opinions are consistent with 
Franklin.  The Third Circuit concluded, as did Franklin,  that 
the President's conduct is subject to judicial review to assure 
that neither he nor any of his subordinates have exceeded 
powers under applicable statutes or the Constitution. 

B .  Franklin does not alter the federal judiciary's his- 
toric role of ensuring that presidential conduct does not 
exceed statutory or constitutional authority. In fact, Franklin 
(the latest in a line of decisions stretching back nearly 200 
years) confirms that presidential action may be reviewed even 
if review is not permitted under the Administrative Procedure 
Act ("APA"). Consistent with Franklin,  the Third Circuit's 
initial opinion held that presidential conduct is subject to 
judicial review, independently of the APA, where it exceeds 
the scope of statutory or constitutional authority. On remand, 
the Third Circuit confirmed, holding that the President's 
approval of a procedurally flawed closure package exceeded 
his authority and thus raised a judicially reviewable separa- 
t b n  cf po*.vcrs issue. P.lthough Petitioners argbe that the 
Third Circuit erred in relying on Youngstown Sheet & Tube 
C o .  v. Sawyer ,  343 U . S .  579 (1952), this Court in Franklin 
itself cited Youngstown for the proposition that non-APA 
review of presidential acts is permissible where the President 
has exceeded his authority. 

C. The unique facts which led this Court in Franklin to 
hold that the agency action was not final do not  apply to the 
independent Base Closure Commission's report to the Presi- 
dent, which must be accepted or rejected in i t s  ent ire ty  within 
15 days of receipt. In contrast to Franklin,  where the Presi- 
dent had complete discretion to reject or ignore the recom- 
mendations of the Secretary of Commerce and substitute his 
own data, the President cannot  unilaterally amend or modify 
the base closure package, n o r  is he authorized to add or 
eliminate individual bases to the closure list. Indeed, the 



President has neither the time nor the means to verify that the 
base closure package has been lawfully prepared pursuant to 
the "fair process" mandated by Congress. 

Instead, the President must rely on the Commission's 
process in preparing the list. As the Third Circuit emphasized: 

Congress did not simply delegate this kind of deci- 
sion to the President and leave to his judgment what 
advice and data he would solicit. Rather, it estab- 
lished a specific procedure that would ensure bal- 
anced and informed advice to be considered by the 
President and by Congress before the executive and 
legislative judgments were made. 

971 E2d at 947-(emphasis added). The Commission's actions 
are thus "final" for purposes of judicial review. 

11. The Third Circuit correctly held that there was not 
sufficient evidence to rebut the strong presumption that Con- 
gress intended judicial review of violations of the Act's pro- 
cedural mandates. While conceding that there is a strong 
presumption in favor of judicial review and that the Act does 
not expressly prohibit such review, Petitioners nonetheless 
suggest that the Act's structure, purpose and legislative his- 
tory reflect "clear and convincing" evidence of a congres- 
sional intent to deny all judicial review, even review af 
constitutional and statutory violatians. However, Petitlone;.' 
construction would render the Act a nullity since its mandate 
of a "fair process" could be flouted, as it deliberately was 
here. by the executive branch and its bureaucracy at will. If 
Congress had intended that result, it simply could have per- 
mitted the executive branch to close bases for any reason at 
all. 

A. Petitioners argue that the base closure process under 
t h e  Act is immune from judicial review because i t  implicates 
matters of "national security" or "sensitive questions of mili- 
tary policy." However, base closures that deal with matters of 
national security are expressly exempt from the Act. 10 U.S.C. 
$ 2909(c)(2). 

B. Petitioners' Brief totally ignores the Act's express 
"purpose," i.e., to ensure a "fair process," and inexplicably 



fails to contain even a single reference to this essential con- 
sideration. Their analysis, by definition, is thus as fatally 
flawed as the process it seeks to defend.14 

C. Petitioners point to one ambiguous excerpt in the 
Act's Conference Report to support their position on judicial 
review. Their strained contention fails i n  light of the structure 
of the Act, its purpose and its legislative history, all of which 
unmistakably cry out for the federal courts to exercise their 
historic powers of review. 

D. The text of the Act itself confirms the availability of 
judicial review. The Act's express limitation of review under 
the National Environmental Policy Act ("NEPA") demon- 
strates that Congress knew how to limit judicial involvement 
when it so intended. That it chose to do so only with respect 
to NEPA, not with respect to review of procedural violations 
of the Act, is compelling evidence that Congress intended 
judicial review. 

111. If the Act were read to eliminate all judicial review, 
two constitutional problems would arise. First, Congress can- 
not delegate authority to close military bases to an indepen- 
dent, non-elected Commission unless judicial review is 
available to determine whether the Commission has acted 
within the scope of its authority. R'ithout judicial review, the 
Act would represent an unconstitutional delegation of legisla- 
tive authority. Second, abrogation of judicial review of claims 
arising under the Constitution is itself constitutionally suspect 
and intrudes upon the federal judiciary's role to protect the 
separation of powers. To avoid needlessly addressing these 
constitutional issues, this Court should construe the Act to 
provide for judicial review of Respondents' claims. 

'4 Petitioners erroneously suggest that a flawed process can be over- 
come through "substantial" presidential and congressional oversight. As 
discussed infra at pp. 29-32, 43-44, the President has a mere 15 days to 
accept or reject the Commission's indivisible list of closures and Congress 
has only 45 days (with a total of 2 hours of debate) to pass a joint resolution 
rejecting the list. $8 2903(e), 2904(b), 2908(c).-(d). 



ARGUMENT 

I. FRANKLIN V .  MASSACHUSETTS SUPPORTS JUDI- 
CIAL REVIEW. 

A. The Third Circuit's Opinions Are Consistent With 
Franklin. 

Under the "automatic reapportionment statute" at issue in 
Franklin, the Secretary of Commerce was required to report 
census data to the President, who then applied a formula 
specified in the statute to determine the number of representa- 
tives allocated to each state. 112 S.Ct. at 2771. No particular 
procedural safeguards were mandated for the Secretary to 
follow. The President subsequently transmitted the results to 
Congress for implementation of the decennial reapportion- 
ment. The Secretary included in her census report federal 
employees living abroad (primarily military personnel) as 
residents of their "designated" home state. Plaintiffs sought 
review of this report under both the APA and the constitu- 
tion.15 Id. at 2773. 

The district court found for plaintiffs on their APA chal- 
!enge afid ordered the President to recalculate congressional 
apportionment using census figures that did not include over- 
seas federal employees. Id. Reversing the district court in a 
direct appeal, this Couit held that the Secretary's report t s  the 
President constituted mere "tentative recommendations" and 
was not "final" agency action subject to judicial review 
because the automatic reapportionment statute did not require 

I S  The Secretary's decision to include the disputed federal employees 
in the 1990 census caused one House seat to be shifted from Massachusetts 
to the State of Washington 112 S.Ct. at 2770. Plaintiffs argued that the 
Secretary's action was arbitrary and capricious because there was substan- 
tial evidence that when military personnel designated their home state upon 
induction, they disproportionately selected a state with low income tax 
rates rather than their actual home state. Id at 2771-73. Plaintiffs' constitu- 
tional challenge was based on their argument that the inclusion of federal 
employees living abroad violated the requirement that the census be con- 
di~cted through an "actual enumeration" of persons living within a state. Id. 
at 2773. 



the President to accept or even consider the Secretary's 
census figures. He could act totally independently from the 
Secretary or instruct the Secretary to reform the census. Id. at 
2774. 

Franklin further held that the President's actions were 
not reviewable under the APA because the President is not an 
"agency" within the meaning of that statute.'6 Id. at 2775. 
This Court expressly confirmed, however, that regardless of 
his status under the APA, "the President's actions may still be 
reviewed for constitutionality." Id. at 2776. 

Although the Third Circuit's initial opinion in this case 
was rendered before Franklin, it is consistent. The Third 
Circuit concluded that judicial review unde,r the Act is appro- 
priate after the Base Closure Commission's list has besn 
transmitted by the President to Congress and not rejected 
within 45 days. In addition, the Third Circuit, anticipating 
Franklin's ruling that the President is not an "agency" under 
the APA, assumed for the purpose of its analysis that presi- 
dential conduct is not subject to judicial review under the 
APA's "arbitrary and capricious" standard. 

The Third Circuit nonetheless conciuded, as did Frank- 
lin, that the President's conduct is subject to judicial review 
to assure that neither he nor any of his subordinates exceedzcl 
their powers under applicable statutes or the Constitution. 
The Third Circuit's opinion on remand, citing Youngstown - a 
case also relied on by Franklin - confirmed this basic precept 
of American jurisprudence. See Specter v. Garrett, 995 F.2d at 
409. Thus, both Franklin and the Third Circuit's opinions 

16 The Court explained: "[olut of respect for the separation of powers 
and the unique constitutional position of the President," the APA's textual 
silence did not provide an adequate basis to assume that Congress intended 
that the President's performance of "statutory duties be reviewed for abuse 
of discretion." 112 S. Ct. at 2775. 



hold that where the President exceeds the scope of his statu- 
tory or constitutional powers, judicial review must be avail- 
able to preserve the tripartite structure of our constitutional 
form of government.'' 

B. Franklin Confirms The Historic Power Of The 
Federal Judiciary To Restrain Executive Branch 
Conduct Violating The Constitutionally Manda- 
ted Separation Of Powers. 

Nothing in Franklin even purports to disturb the federal 
judiciary's historic role of ensuring that presidential conduct 
does not exceed constitutional or statutory boundaries. On the 
contrary, Franklin's narrow holding that the President is not 
an agency under the APA has no effect on the fundamental 
principles governing judicial review that originated nearly 
150 years before the APA's enactment. See, e-g., Little v. 
Barreme, 6 U.S .  ( 2  Cranch) 170, 178 (1804) (President's 
instructions that went beyond scope of congressional authori- 
zation could not "legalize an act which without those instruc- 
tions would have been a plain trespass"). See also Interstate 
Commerce Comm. v. Brotherhood of Locomotive Engineers, 
482 U.S. 270, 282 (1987) (APA "codifies the nature and 
attributes of judicial review"); A & M Brand Realty Corp. v. 
Woo.ds, 93 F. Supp. 715, 717 (D.D.C. 1950) ("Thp, purpose of 
[the APA] was to extend judicial review that had previously 
existed and to proscribe procedure and scope of judicial 
review. Such judicial review as existed outside of the Act 
remained unfettered by it.").'8 

17 Petitioners cite no authority for their argument that there is a 
meaningful distinction between presidential actions taken in excess of  
statutory authority and actions taken contrary to a constitutional provision. 
No case has ever suggested that the federal judiciary does not possess the 
constitutional power to review under the separation of powers doctrine the 
actions of the President for statutory or constitutional compliance. 

18 Petitioners rely on Cohen v. Rice. 992 F.2d 376 (1st Cir. 1993). as 
support for the total abrogation of judicial review under the Act. 



Rather than limiting Youngstown (or  any other source of 
judicial review of presidential conduct other than under the 
APA's "arbitrary and capricious" standard), Franklin relied on 
Youngstown for the proposition that the President's conduct is 
subject to review for  constitutionality. The Third Circuit also 
properly relied on Youngstown to conclude that the Presi- 
dent's conduct is subject to constitutional review where he 
exceeds the scope of authority granted by Congress under the 
Base Closure Act. Franklin is thus not only consistent with, 
but affirmatively supports, the decision below. 

1. Executive Branch Conduct That Violates The 
Scope Of Authority Delegated By Congress 
Or The Constitution Will Be Enjoined To Pre- . - 
serve The Constitution's Separation Of 
Powers. 

The  Constitution divides governmental power into three 
branches: the legislative, the executive and the judicial. J. W 
Hampton, Jr.  & Co. v. United States, 276 U.S. 394, 406 
(1928). That division of powers and functions "was not sim- 
ply an abstract generalization in the minds of the Framers: i t  
was woven into the  document that was drafted in Philadelphia 
in the Summer of 1787." Buckley v. Valeo, 424 U.S. 1 ,  124 
(1976). The Constitiltion separates the branches of govcrn- 
ment "not to promote efficiency, but to pre.clude the exercise 

Significantly, just three weeks ago, the Second Circuit in County of Seneca, 
- F.3d -, 1993 WL 504463 (2d Cir., Dec. 10, 1993). agreed with the 
Third Circuit that violations of the Act's fair process mandate are judicially 
reviewable. See note 1, supra To the extent Cohen even applies, it is 
plainly wrong. Cohen affirmed summary judgment for the government on 
the ground that the  Commission's transmittal of the base closure package to 
the President was not final agency action within the meaning of Franklin. 
For the reasons stated herein, that ruling was erroneous. See discussion 
infra at pp. 29-32. Moreover, Cohen did not even purport to address the 
federal courts' historic powers (outside of the APA) to review presidential 
conduct which exceeds statutory or constitutional authority. Without a 
valid package, the President simply lacks the authority to act. See discus- 
sion infra at pp. 20-27. 



of arbitrary power" and to "save the people from autocracy." 
Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., 
dissenting). To protect that vital safeguard of liberty, the 
Youngstown Court enjoined enforcement of a presidential 
order that exceeded both the scope of authority granted by 
Congress and that granted under Article I1 of the Constitution. 
Yoringstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 
(1952). See also Hamilton, The Federalist No. 78 ("There is 
no position which depends on clearer principles, than that 
every act of a delegated authority, contrary to the tenor of the 
commission under which it is exercised, is void."). 

Franklin's reliance on Youngstown was well placed. In 
April, 1952, at the height of the Korean conflict, the steel- 
workers' unions gave notice of a nationwide strike. To ensure 
corltinued production of essential war materials, President 
Truman ordered the Secretary of Commerce to seize and 
operate the steel mills. Justice Black's "Opinion of the Court" 
first recognized that the President's authority was limited by 
the Constitution's separation of powers: 

The President's power to see that the laws are 
faithfully executed refutes the idea that he is to be b 
lawmaker. The Constitution limits his functions in 
the lawmaking process to the recommending of 
laws he thinks wise and vetoicg of laws h e  ihinks 
bad. And the Constitution is neither silent nor 
equivocal about who shall make laws which the 
President is to execute. 

343 U.S. at 587. 

Finding the President without either constitutional or 
statutory authority to order the seizure of private industries - 
regardless of the asserted military crisis - the Court declared 
the President's order illegal and affirmed the injunction 
against the Secretary entered below. See Currie, The Constitu- 
tion in the Supreme Court: 1888-1986, p. 369 (Chicago 1990) 
("Youngstown . . . stands as an eloquent reminder that the 
President must obey the law and that in general he may act 
o ~ l y  on the basis of statute."). 



The pole-star of Youngstown - that the executive branch 
is bound by express limitations on authority granted by Con- 
gress and the Constitution - is almost as old as the Republic 
itself. In Little v. Barreme, an action for damages was brought 
against the commander of an American warship for his cap- 
ture of a Dutch commercial vessel on the open seas. The 
commander defended his seizure on the grounds that: 1) the 
President had instructed naval commanders to seize American 
vessels bound to or from French ports; and 2) there was 
probable cause to believe the ship of American origin. In fact, 
the Flying Fish was of Dutch, not American origin. More 
critically, however, the statute under which the President 
issued the instructions only authorized the seizure of Ameri- 
can vessels sailing to  French ports, and the Flying Fish had 
been seized on its way from a French port. 

While noting that it was "by no means clear" that the 
President lacked constitutional authority to order the seizure 
as Commander-in-Chief, Justice Marshall nonetheless empha- 
sized that Congress had prescribed limited grounds for sei- 
zure. 2 Cranch at 177-78. Justice Marshall thus concluded 
that, as the President's instructions had gone beyond the 
scope of the limited congressional authorization, they could 
not "legalize an act which without those instructions would 
have been a plain trespass." Id. at 178. See also Kendal! v. 
United States, 37 U . S .  (12 Pet.) 524, 610 (1838) ("[Ilt would 
be an alarming doctrine that Congress cannot impose upon 
any executive officer any duty they may think proper, which 
is not repugnant to any rights secured and protected by the 
Constitution; and in such cases, the duty and responsibility 
grow out of and are subject to the control of the law, and not 
to the direction of the President."). 

Youngstowrz and Little stand for a principle at the very 
core of our constitutional government - that where the Presi- 
dent or subordinate executive officers act beyond the scope of 
their legal authority, judicial relief must be available to pro- 
tect the separation of powers. See also Nixon v. Fitzgerald, 
457 U.S.  731, 754 (1982) ("When judicial action is needed to 
serve broad public interests . . . as when the Court acts, not in 
derogation of separation of powers, but to maintain their 



proper balance . . . that exercise of jurisdiction has been held 
warranted"); Buckley v. Valeo, 424 U.S. 1, 123 (1976) ("This 
Court has not hesitated to enforce the principle of separation 
of powers embodied in the Constitution. . . . "); Stark v. 
Wickard,  321 U . S .  288, 310 (1944) ("[tlhe responsibility of 
determining the limits of statutory grants of authority . . . is a 
judicial function entrusted to the courts by Congress"). Noth- 
ing in Franklin abrogates that critical role of the federal 
judiciary. And nothing in the Third Circuit's opinions below 
is inconsistent with Franklin.19 

2. Judicial Review Is Available To Secure Execu- 
tive Branch Compliance With The Mandatory 
Procedural Requirements Of The 1990 Base 
Closure Act. 

Petitioners concede that their only  authority to  close 
domestic military bases is that which they obtained from 
Congress under  the Base Closure Act: "Neither the President 
nor petitioners have relied on inherent Article I1 powers in 
selecting the  Philadelphia Naval Shipyard for closure." [Brief 
at 331. It  i s  likewise undisputed for the purposes of this 
appeal that they deliberately ignored congressionally manda- 
ted proczdural safeguards in determining to close the Ship- 
yard. Thus, Petitioners, having acted without either statutsry 

'9 Even Justice Scalia's separate opinion in Franklin, although sug- 
gesting that separation of powers concerns should prevent a federal court 
from entering injunctive relief against the President, nonetheless distin- 
guished between an injunction against the President directly and one 
against a subordinate executive officer attempting to carry out an illegal 
presidential directive. Justice Scalia's reluctance to allow the former did 
not: 

in any way suggest that Presidential action is unreviewable. 
Review of the legality of Presidential action can ordinarily be 
obtained in a suit seeking to enjoin the officers who attempt to 
enforce the President's di i t ive.  

112 S. Ct. at 2790 (emphasis in original) (citing Youngstown). In the 
present case, Respondents seek to enjoin the Secretary of Defense, not the 
President, from closing the Shipyard. 



or  constitutional authority, cannot close the Shipyard. Young- 
stown and Franklin both support the Third Circuit's holding 
that judicial review is available to  enjoin Petitioners from 
exceeding the scope of their legal authority. 

( a )  T h e  P r e s i d e n t  W a s  W i t h o u t  S t a t u t o r y  
Author i ty  To  Approve  A Base Closure  
Package  P r e p a r e d  I n  Violation Of T h e  
Congress iona l  Mandate .  

Petitioners first suggest that Youngstown can be distin- 
guished because it involved an  assertion of  presidential 
authority that Congress  had specifically rejected when it 
refused to amend the Taft-Hartley Act to permit executive 
branch seizure of private industry. In contrast, Petitioners 
argue, the Base Closure Act authorizes the President to  accept 
o r  reject the Commission's indivisible base closure package 
for any reason a t  all. Thus, according to Petitioners, the 
President's limited involvement under the Act places the 
entire base closure process beyond judicial review, even 
though the Secre ta ry  and  the  Commiss ion  de l ibera te ly  
violated congressional mandates in performing their respec- 
tive statutory duties.20 

20 In fact, Franklin itself suggests that no amount of statutory discre- 
tion can ever insulate a President from the illegal conduct of subordinate 
executive officers. In holding the President's conduct subject to constitu- 
tional review regardless of APA status, and despite the lack of finality of 
the Secretary's tentative census report, the Fratzklin Court nonetheless 
examined whether "the Secretary's allocation of overseas federal 
employees to the States violated the command of Article I, 5 2, cl. 3, that 
the number of Representatives per State be determined by an 'actual 
Enumeration' o f  'their respective Numbers.' " 112 S.  Ct. at 2777 

(emphasis added). Nothing in Franklin suggested that federal overseas 
employees were included in the 1990 census at the President's direction or 
that the President was required by statute to approve the Secretary's 
methods. Yet nothing in Franklin suggested that the majority had changed 
its mind and decided to review the Secretary's conduct, regardless of 
finality. Thus, Franklin reviewed only the President's conduct in deciding 
whether the Secretary's census method violated the Constitution. 



Petitioners radically misconstrue both the nature of the 
statutory scheme at issue here and the nature of the Presi- 
dent's limited involvement within that scheme. As the Third 
Circuit recognized, the President's only authority under the 
Act is to approve or reject a base closure package which was 
prepared in accordance with the statutory procedures: 

[Wlhile Congress did not intend courts to second- 
guess the Commander-in-Chief, it did intend to 
establish exclusive means for closure of domestic 
bases. Q 2909(a). With two exceptions, Congress 
intended that domestic bases be closed only pur- 
suant to an exercise of presidential discretion 
informed by recommendations of the nation's mili- 
tary establishment and an independent commission 
based on a common and disclosed ( I )  appraisal of 
~nilitary need, ( 2 )  set of criteria for closing, and (3)  
data base. Congress did not simply delegate this 
kind of decision to the President and leave to his 
judgment what advice and data he would solicit. 
Rather, it established a specific procedure that 
would ensure balanced and informed advice to be 
ccnsidered by the President and by Congress before 
the executive and legislative judgments were made. 

* * * 
[h'lare, the IPresiderrt's] orrly availcble uuthority 
has been expressly confined by Congress to action 
based on a particular type of process. 

995 F.2d at 407, 409 (fo3tnote omitted) (emphasis partly in 
original). 

The President has no greater statutory authority to 
approve a materially flawed base closure package than he has 
to submit to Congress a closure package of his own indepen- 
dent creation. Where the Act's non-discretionary statutory 
safeguards have been ignored, the President receives nothing 
from the Commission upon which he has statutory authority 
to act. Hence, the President's "approval" of the 1991 base 
closure package was "without authority of law, illegal and 
void." Carl Zeiss, Inc. v. United States, 76 F.2d 412, 418 
(Customs Ct. App. 1935) (where Tariff Commission failed to 



provide public notice required by statute, presidential procla- 
mation based on Commission's defective recommendation 
"was without authority of law, illegal and void"). 

As with the Base Closure Act, the statutory scheme in 
American Airlines, Inc. v. Civil Aeronautics Bd., 348 E2d 349 
(D.C. Cir. 1965), required presidential approval of agency 
determinations. Specifically, the statute authorized the Presi- 
dent to approve or reject decisions of the Civil Aeronautics 
Board (the "Board") affecting overseas air carriers. Seventeen 
years earlier, in Chicago & Southern Air Lines, Inc. v. Water- 
man S.S. Corp., 333 U.S. 103 (1948), this Court had declared 
that, in light of the President's broad constitutional authority 
over foreign affairs, his statutory approval of a Board deter- 
mination was not subject to judicial review on the ground that 
the Board order lacked "substantial evidence." Id. at  
1 1  1-12-21 

Chief Justice (then Judge) Burger distinguished Water- 
man as involving only whether the Board determination was 
supported by "substantial evidence." 348 F.2d at 353. In 
conirast, plaintiffs in American Airlines alleged that thc 
Board acted beyond the scope of statutory authority in author- 
izing "split charter" arrangements. Id. at 351. In finding that 
Waterman did not preclude review of the President's approval 

2' Although the Waternlan majority did not specify the nature of the 
plaintiffs' challenge to the Board order at issue, the dissent noted that 
plaintiffs had alleged the Board lacked "substantial evidence" to support its 
findings. 333 U.S. at 1 17. In any event, the majority did note that the Board 
proceedings were not being "challenged as to regularity." Id. at 105. Based 
on that language, subsequent courts have distinguished Waternun as not 
involving a claim that the Board exceeded the scope of its statutory 
authority. See Alaska Airlines, Inc. v. Pan American World Airways, Inc., 
321 F.2d 394, 396 (D.C. Cir. 1963) ("[Waterman] neither settles nor 
illuminates more than faintly the issues which would face a court reviewing 
the authority of the Board"); American Airlines, Inc. v. Civil Aemnautics 
Bd, 348 F.2d 349, 353 (D.C. Cir. 1965) (Burger, J.) (Waterman has no 
relevance where "the President purports to approve a recommendation 
which the Board was powerless to make"). 



of a Board determination itself violating statutory authority, 
Judge Burger held: 

The deference Waterman accords to presidential 
discretion in matters of national defense and foreign 
policy as they bear on overseas air carriers has no 
relevancy where, as here alleged, the President pur- 
ports to approve a recommendation which the Board 
was powerless to make; if indeed the Board has no 
power, then as a legal reality there was nothing 
before the President. 

Id. a1 353 (emphasis added). See also Hochman, Judicial 
Review of Administrative Processes in which the President 
Partic;ipates, 74 Harv. L. Rev. 684, 708 (1961) ("if the Presi- 
dent cannot act without a Board recommendation, it hardly 
seems likely that he can act upon one that fails to comply with 
the statutory requirements. And the function of determining 
whether the statutory requirements have been fulfilled is that 
of the court and not of the executive, for the answer to this 
question will also decide whether the executive himself was 
acting within his statutory authority"). 

From the outset, Respondents have alleged that the Sec- 
retar? and the Commission acted beyond the scope of con- 
gressional authority in preparing the 1991 base closure 
package. And as the Third Circuit acknowledged, the Presi- 
dent's own statutory authority is "expressly confined by Con- 
gress to action based on a particular type of process." Because 
that process was materially flawed, the President had no 
lawful base closure package upon which he could act. The 
President's purported approval of the defective package, and 
his transmission of that defective package to Congress, were 
thus beyond the scope of the statutory authority delegated to 
him by Congress. Both Youngstown and Franklin establish 
that, to protect the constitutionally mandated separation of 
powers, the President's involvement in the base closure pro- 
cess must be subject to judicial review. 



(b) Where The Executive Branch Exceeds 
The Scope Of Authority Delegated By 
Congress, I t  Necessarily Breaches The 
Constitutionally Mandated Separation 
Of Powers. 

While Petitioners concede that Franklin permitted consti- 
tutional review of the President's conduct, they contend that 
Franklin's holding is not relevant here because the President 
violated only a statute, not the Constitution. In contrast, 
Petitioners suggest, Franklin reviewed whether the Secre- 
tary's census method violated a. specific provision of the 
Constitution. Without citing any  authoriry, Petitioners assert 

" that the distinction between presidential conduct that violates 
the constitutionally mandated separation of powers, and presi-, 
dential conduct that violates specific constitutional provi- 
sions, makes a difference with respect to the availability of 
judicial review under the Base Closure Act. That argument 
must be flatly rejected. 

In holding the President's conduct subject to constitu- 
tional review, Franklin relied squarely on Youngstown. Yet 
Youngstowr, itself relied cn the separation of powers precepts 
that are not traceable to any specific constitutional provision, 
but instead are "woven into the document" as a whole. See 
Buckley, 424 U.S. at 123. Youngstowrr examined nGt just 
whether the executive branch violated a single constitutional 
provision, but whether the President's conduct had breached 
the very fabric of our constitutional order. The President's 
violation of the Base Closure Act raises constitutional con- 
cerns no less compelling. 

Thus, the Third Circuit properly relied on both Franklin 
and Youngstown in holding that judicial review is available to 
determine whether the President exceeded the scope of his 
statutory authority in approving the 1991 base closure pack- 
age. As recognized below: 

We read Youngstown Sheet & Tube Co.  v. Sawyer. 
343 U.S. 579 (1952), to stand for the proposition 
that the President must have constitutional or statu- 
tory authority for whatever action he wishes to take 



and that judicial review is available to determine 
whether such authority exists. Youngstown also 
stands for the proposition that it is the constitu- 
tionally-mandated separation of powers which 
requires the President to remain within the scope of 
his legal authority. Indeed, we note that the Yoring- 
stown Court, in invalidating the President's action, 
explicitly noted that the President was statutorily 
authorized to seize property under certain condi- 
tions, but that those conditions were not met in the 
case before it. Because a failure by the President to 
remain within statutorily mandated limits exceeds, 
in this context as well as that of Youngstown, not 
only the President's statutory authority, but his con- 
stitutional authority as well, our review of whether 
presidential action has remained within statutory 
limits may properly be characterized as a form of 
constitutional review. That such constitutional 
review exists is explicitly reaffirmed by Franklin. 

995 F.2d at 409 (citations and footnote omitted). 
Whether judicial review in this case is labeled "constitu- 

tional review," or a "form" of constitutional review, is not 
important. Regardless of label, judicial review of the Presi- 
d e ~ t ' s  com~lisnce with the law is an absolute necessity if the 
separation of powers is to serve the purpose for which it was 
designed. See American School of Magnetic Healing v. McAn- 
nultj ,  187 U . S .  94 ,  108 (1902) ("The acts of all . . . officers 
must be justified by some law, and in case an official violates 
the law to the injury of an individual the courts generally 
have jurisdiction to grant relief."); Philadelphia Co.  v. 
Srimson, 223 U.S .  605, 620 (1912) (executive branch officer 
cannot claim immunity from judicial process where he is 
"acting in excess of his authority or under an authority not 
validly conferred"). 



(c) For The Purpose Of Determining The 
Scope Of Judicial Review, No Distinction 
Can Be Made Between Constitutional 
Claims Involving Separation Of Powers 
Issues And Claims Involving Constitu- 
tionally Protected Property Interests. 

Finally, Petitioners attempt to distinguish Youngstown as 
involving constitutionally protected private property rights. In 
contrast, Petitioners suggest, the "constitutional" issue raised 
here involves the separation of powers. Petitioners fail to 
explain, however, why that distinction should make any dif- 
ference, particularly since the decision below sustaining 
Respondents' standing is not on appeal here. Clearly, Peti- 
tioners elevate form over substance. 

In Immigration and Naturalization Service v. Chadha, 
462 U.S. 919 (1983), a constitutional challenge to the "legis- 
lative veto," this Court rejected a similar attempt to elevate 
"private" constitutional rights over constitutional claims 
involving separation of powers issues: 

We must . . . reject the contention that Chadha lacks 
standing because a consequence of his prevailing 
will advance the interests of the Executive Branch 
in a separation-of-powers dispute with Congress, 
rather than simply Chadha's private interests. . . . If 
the [legis;ati\e] veto provision violates thc Consti- 
tution, and is severable, the deportation order 
against Chadha will be canceled. 

Id. at 935-36 (citation omitted). See also Youngstown, 343 U.S. at 
635 (Jackson, J., concurring) ("the Constitution diffuses power the 
better to secure liberty"); Madison, The Federalist No. 51 ("the 
constant aim is to divide and arrange the several offices in such a 
manner as that each may be a check on the other; that the private 
interest of every individual may be a sentinel over the public 
rights"). 

Here, as in Chadha, if Respondents prevail on their 
argument that judicial review is necessary under the Act to 
implement the intent of Congress, and if they are able to 
enjoin the Shipyard's closure, their private interests will cer- 
tainly be advanced. Franklin S constitutional challenge to the 



Secretary's census allocation of overseas federal employees 
involved no more of a "private" constitutional right than the 
separation of powers challenge raised by Respondents here. 
To conclude that Congress intended to give the executive 
branch unlimited power to close military bases for whatever 
reason i t  deemed proper (or for no reason at all) would render 
the Act meaningless. See, e.g.,  United States v. Menasche, 
348 U . S .  528, 538-39 (1955) (" 'The cardinal principle of 
statutory construction is to save and not to destroy'. . . . It is 
our duty 'to give effect, if possible, to every clause and word 
of a statute' . . . rather than to emasculate an entire section, as 
the Government's interpretation requires"); Shapiro v. United 
States, 335 U . S .  1, 31 (1948) ("we must heed the . . . well- 
settled doctrine of this Court to read a statute, assuming that 
it is susceptible of either of two opposed inter~rctations, in 
the manner which effectuates rather than frustrates the major 
purpose of the legislative draftsmen"). 

3. Franklin Must Not Be Read To Eviscerate The 
Congressional Mandate Of Fair Process In 
The Closure Of Domestic Military Bases, 
Thereby Nullifying The Act. 

Limited presidential involvement in a statutory scheme 
cii.nnct give the imprimatur of legality to executive branch 
conduct brazenly violating congressional mandates. When 
Congress declared a statutory "purpose" - i.e., to ensure a 
'Yair process" - it certainly never intended for the executive 
branch to decide for itself whether the law should be obeyed. 
Sze Leedom v. Kyne, 358 U.S. 184, 190-91 (1958) ("This 
Court cannot lightly infer that Congress does not intend 
judicial protection of rights it confers against agency action 
taken in excess of delegated powers."). T h e  power of this 
argument is dramatically confirmed by Petitioners' astonish- 
ing failure to deal with it. Not even once in any of the 48 
pages of their Brief do Petitioners acknowledge the declared 
"purpose" of the Act. They disingenuously ignore it -just as 
they boldly ignored the Congressional mandates designed to 
ensure the "fair process." 



The fallacies in Petitioners' interpretation that there is no 
judicial review are illustrated by the following hypothetical. 
Assume that: ( I )  totally ignoring his statutory duty 
(9 2903(b)), the Secretary of Defense proposes base closures 
supported not by a force-structure plan or by any public 
comment, but rather based upon his personal prejudice, bias 
and animus, and he refuses to transmit any information to the 
Comptroller General; (2) despite knowledge of these viola- 
tions and in violation of its own statutory duties (§ 2903(d)), 
the Commission approves the Secretary's recommendations 
without public hearings and based upon a totally deficient 
administrative record; (3) the President, knowing but not 
caring that the Act has been ignored and refusing to overrule 
his Secretary of Defense, summarily approves the closure list 
in the scant 15 days provided; (4) Congress, preoccupied with 
pressing military, health care and budgetary matters, cannot 
possibly consider a joint resolution of disapproval within 45 
days, and after only 2 hours of debate; and (5) the proposed 
bases are closed, disrupting the lives of tens of thousands of 
people and the communities in which they live - all without a 
fair process. 

Petitioners' strained interpretation would preclude judi- 
cial review of even the most blatant, arbitrary and unlawful 
executive branch disregard of the procedures mandated by 
Congress to ensure a "fair process." That remarkably extreme 
argument cannot be squared with Youngstown's fundamental 
principle that the "Constitution is neither silent nor equivocal 
about who shall make the laws." As Justice Frankfurter cau- 
tioned in Youngstown: 

The accretion of dangerous power does not come in 

a day. It does come, however slowly, from the 
generative force of unchecked disregard of the 
restrictions that fence in even the most disinterested 
assertion of authority. 

343 U.S. at 594 (Frankfurter, J., concurring). 



C. Because The President Has No Authority To 
Accept A Base Closure Package Which Was The 
Product Of An Unfair Process, The Commission 
Report Is "Final" For The Purpose Of Judicial 
Review. 

The Base Closure Act and the automatic reapportionment 
statute in Franklin do not share "similar statutory schemes." 
In Franklin, the act imposed no procedural requirements on 
the Secretary of Commerce and the Secretary's report to the 
President carried "no direct consequences" and had "no direct 
effect." 112 S. Ct. at 2774. Indeed, the President could amend 
the Secretary's recommendations or instruct the Secretary to 
reform the census in such a manner as to completely change 
the outcome of reapportionment. Id. (statute did not "require 
the President to use the data in the Secretary's report"). In 
fact, a Department of Commerce press release, issued the 
same day that the Secretary presented her report to the Presi- 
dent, expressly confirmed that "the data presented to the 
President was still subject to correction." Id. 

In stark contrast to the statute in Franklin, the Base 
Closnre Act does not permit the President to ignore, revise or 
amend the Commission's list of closures. He is only permitted 
to accept or reject the Commission's closure package in its 
egtirety and is not permitted to "ci~eiry-pick" - i-e., to add or 
eliminate individual bases.22 As Petitioners concede: 

A critical feature of the process is the use of an 
independent and bipartisan Commission to recom- 
mend bases for closure. H.R. Rep. No. 665, IOlst 
Cong., 2d Sess. 341 (1990). To safeguard the Com- 
mission's role in the process, the Act provides that 
its recommendations must be considered as an indi- 
visible package. H.R. Conf. Rep. No. 923, supra, at 

22 The Act does not permit either the President or Congress to target 
any individual base or group of bases for closure. The list must be accepted 
or rejected by the President and Congress as presented. Thus, neither the 
President nor Congress could close a base not included on the Comrnis- 
sion's indivisible base closure list. 



704. The President may trigger base closures under 
the Act only by approving 'all the recommenda- 
tions' of the independent Commission. 

[Brief at 40 (emphasis added)]. The Act does not give the 
President either the time23 or the resources to determine 
whether Petitioners complied with the Act's procedural man- 
dates; indeed, that historically has been the function of the 
judiciary. See Stark v. Wickard, 321 U.S. 288, 310 (1944) 
("[tlhe responsibility of determining the limits of statutory 
grants of authority . . . is a judicial function entrusted to the 
courts by Congress by the statutes establishing courts and 
[defining] their jurisdiction"). 

The President must rely exclusively on the final report of 
the agencies in making his decision, and the legitimacy of that 
decision hinges entirely on the agencies' adherence to the 
mandated procedural safeguards that are the raison d'etre of 
the Act. See, e.g., Carl Zeiss, Inc. v. United States, 76 F.2d 
412, 41 8 (Customs Ct. App. 1935) (where Tariff Commission 
failed to provide public notice required by statute, presiden- 
tial proclamation based on Co~i~mission's defective recom- 
mendation "was without authority of law, illegal and void"); 
Hochman, Judicial Review of Administrative Proces.res in 
which the President Participates, 7 4  Harv. L. Rev. 684, 7C3 
(1961) (supporting "decisions holding that the courts will 
determine whether the Commission has complied with the 
statutory requirements regarding notice and hearing and, find- 
ing such defects, will hold invalid a presidential proclamation 
based on such an investigation"). For the base closure process 
to function as Congress intended and for the President's 
decision to be informed a n d  responsible, the Act's procedural 
mandates must be complied with at the agency level. The 
agencies' actions must therefore be "final" for the purpose of 
judicial review. See Franklin, 112 S .  Ct. at 2773 ("core 

23 See 10 U.S.C. $ 2903(e) (President has only 15 days to review 
Commission's report). 



question" regarding finality is whether "the agency has com- 
pleted its decisionmaking process" and whether "the result of 
that process is one that will directly affect the parties"). 

Petitioners thus err in stating that the Act "makes the 
President personally responsible for base closure decisions, 
and provides for extensive congressional involvement and 
oversight in the process." [Brief at 151. Petitioners themselves 
concede elsewhere in their Brief that Congress and the Presi- 
dent intended to avoid responsibility for politically sensitive 
closure decisions by delegating their authority to target bases 
for closure to an independent commission. [Brief at 2-31. The 
Secretary and the Commission alone are subject to the Act's 
procedural requirements and where those mandates have been 
ignored, the President is left without a legal package of base 
closures upon which to act. See American Airlines, Inc. v. 
Civil Aeronautics Bd., 348 F.2d 349, 353 (D.C. Cir. 1965) (if 
agency action was without statutory authority, "then as a legal 
reality there was nothing before the President"). See also 
Hochman, Judicial Review of Administrative Processes in 
which the President Participates, 74 Harv. L. Rev. 684, 708 
(1961) (where the President cannot act without agency recom- 
mendation, "it hardly seems likely that he can act upon one 
that fails to comp!y with the statutory requirements. And the 
function of determining whether the statutory requirements 
have been fulfilled is that of the court and not of the execu- 
tive, for the answer to this question will also decide whether 
the zxecutive was himself acting within his statutory author- 
ity.' ). 

Denial of judicial review in this case would not only 
thwart the will of Congress as expressed in the Act and its 
legislative history, but would effectively issue blank checks to 
the bureaucracy in a wide range of future cases to disclaim 
any accountability to Congress, the courts and the public. 
Such an unsalutary result could not have been intended by 
this Court in Franklin. See, e.g., Heckler v. Chaney, 470 U.S. 
821, 839 (1985) (Brennan, J. concurring) ("It may be pre- 
sumed that Congress does not intend administrative agencies, 
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agents of Congress' own creation, to ignore clear jurisdic- 
t ional,  regulatory, statutory or constitutional com- 
mands . . . "); Leedom v. Kyne, 358 U.S. 184, 190 (1958). 
Indeed, to apply Franklin in the sweeping manner urged by 
Petitioners would eviscerate the two centuries of pre-Franklin 
precedent sustaining judicial review of agency action. 

11. THE STRONG PRESUMPTION OF JUDICIAL 
REVIEW UNDER THE ACT HAS NOT BEEN 
REBUTTED BY "CLEAR AND CONVINCING EVI- 
DENCE." 

It is axiomatic that judicial review of final agency action 
"will not be cut off unless there is persuasive reason to 
believe that such was the purpose of C:ongress." Bowen v. 
Michigan Acadenzy of Family Physicians, 476 U.S. 667, 670 
(1986) (quoting Abbott Laboratories v. Gardner, 387 U.S. 
136, 140 (1967)). It is "presume[d] that Congress intends the 
executive to obey its statutory commands and, accordingly, 
that it expects the courts to grant relief when an executive 
agency violates such a command." Bowen, 476 U.S. at 681. 
This strong presumption in favor of judicial review can be 
overcome only upon a showing of "clear and convincing" 
evidence of a contrary congressional intent. Id. As empha- 
sized in Bowen: 

We begin with the strong pres~tmption that Congress 
intends judicial review of administrative action. 
From the beginning 'our cases [have established] 
that judicial review of a final agency action by an 
aggrieved person will not be cut off unless there is 
persuasive reason to believe that such was the pur- 
pose of Congress.' [citation omitted]. In Marbury v. 
Madison, 1 Cranch 136, 163, 2 L E:d 60  ( 1  803), a 
case itself involving review of executive action, 
Chief Justice Marshall insisted that '[tlhe very 
essence of civil liberty certainly consists in the 
right of every individual to claim the protection of 
the laws.' 

* * * 



Committees of  both Houses of  Congress have  
endorsed this view. In undertaking the comprehen- 
sive rethinking of  the place of administrative agen- 
cies in a regime of separate and divided powers that 
culminated in the passage of the Administrative : - 
Procedure Act the Senate Committee on the Judici- 
ary remarked: 

'Very rarely d o  statutes withhold judicial review. It 
has never been the policy of Congress to prevent the 
administration of its own statutes from being judi- 
cially confined to the scope of  authority granted o r  
to the objectives specified. Its policy could not be 
otherwise, for  in such a case statutes would io effect 
be blank checks drawn to the credit of so- admin- 
istrative officer o r  board.' [citation omitted]. 

* * * 

The Committee on  the Judiciary of the House of  
Representatives agreed that Congress ordinarily 
intends that there be judicial review, and empha- 
sized the clarity with which a contrary intent must 
be expressed: 

'The, statutes of  Congress a re  not merely advisory 
when they relate to administrative agencies, any 
more than in other  cases. To preclude judicial 
review under this bill a statute, if not specific in 
withholding such review, must upon its face give 
clear and convincing evidence of an intent to with- 
hold it. The  mere failure to provide specially by 
statute for judicial review is certainly no evidence 
of intent to withhold review.' [citation omitted]. 

476 L7.S. at 670-71 (emphasis added). See also Stark v. Wick- 
ard, 321 U . S .  288, 309 (1944) ("[Ilt is not to be lightly 
assumed that the silence of the statute bars from the courts an 
otherwise justiciable issue"). Accord, Jaffe, The Right to  Judi-  
cial Review I, 71 Harv. L. Rev. 401, 403 (1958) ("there i s  in 
our society a profound, tradition-taught reliance on the courts 
as  the ultimate guardian and assurance of the limits set upon 



executive power by the constitutions and legislatures"); H.R. 
Rep. No. 1980, 79th Cong., 2d Sess. 41 (1946) ("statutes of 
Congress are not merely advisory when they relate to admin- 
istrative agencies, any more than in other cases"). 

As Petitioners concede, the Act contains no express lim- 
itation on judicial review. That is itself evidence that Con- 
gress intended judicial review, since when Congress intends 
such a radical departure from tradition, it knows how to do so 
in plain language.Z4 Indeed, as Petitioners themselves point 
out, in the very statute at issue in this case,  Congress 
expressly limited procedurally-oriented challenges under 
NEPA, thereby conclusively demonstrating that i t  knew how 
to abrogate procedural challenges if it wanted to. See Brief at 
43-44. Therefore, the complete absence of any language in the 
Base Closure Act expressly precluding judicial review must 
be deemed intentional, particularly in light of the express 
statutory purpose of ensuring a "fair process." See West Vir- 
ginia University Hospitals. Inc. v. Casey, 499 U.S. 83, 97-99 
(1991). 

In addition, as the Third Circuit held, neither the struc- 
ture nor the legislative history of the Act contain evidence of 
congressional intent to abrogate judicial review. 971 F.2d at 
949-50 ("we find no ciear evidznce of a congrzssiona! intent 
to preclude all judicial review other than limited NEPA 
review"). The presumption in favor of judicial review is of 
even greater force where, as here, it  is alleged that the 

24 See, e.g., The Regulatory Flexibility Act of 1980, 5 U.S.C. 
5 61 1 (a)-(b) (1982) (expressly precluding substantive and procedural judi- 
cial review of an agency's compliance with the Act); Export Regulations of 
the War and National Defense Act, 1979, Pub.. L. No. 96-72, 50 U.S.C. 
9 2412 (expressly exempting certain actions taken under the Export Regu- 
lation subchapter of the War and National Defense Act from 5 U.S.C. 
$9 55 1,553-559 of the APA and from the APA's judicial review sections (5 
U.S.C. $0 701-706)). See also Jaffe, The Right to Judicial Review 11, 71 
Harv. L. Rev. 769. 791 (1958) ('The right to judicial review is too basic a 
protection. It is not too great a burden upon Congress to require it to speak 
to the issue."). 



executive branch has exceeded the scope of delegated author- 
ity or has violated specific constitutional provisions. See 
Califano v. Sanders, 430 U.S. 99, 109 (1977) ("when constitu- 
tional questions are in issue, the availability of judicial 
review is presumed, and we will not read a statutory scheme 
to take the 'extraordinary' step of foreclosing jurisdiction 
unless Congress' intent to do so is manifested by 'clear and 
convincing' evidence"); Leedont v. Kyne, 358 U.S. 184, 
190-91 (1958). As set forth below, each of Petitioners' argu- 
ments to the contrary fail to rebut the strong presumption of 
judicial review. 

A. National Security And Military Policy Concerns 
Do N o t  Abrogate Judicial Review. 

Petitioners argue that the strong presumption in favor of 
judicial review is inapplicable to the closure of domestic 
military bases because such decisions involve "sensitive ques- 
tions of national security and military policy." [Brief at 
36-37]. They further contend that courts should not "intrude 
upon the authority of the executive in military and national 
affairs." However, the Act was expressly designed to provide 
a "fair process" for the closure of bases which severely 
impacted on regional econoniics and a significant number of 
civilian, not military, employees. 10 U.S.C. 5 2687(a); 
5 2909(c). 

Moreover, Congress considered issues of national secu- 
rity when it formulated the exclusive procedure under which 
domestic military bases are to be closed or realigned. The Act 
expressly exempts from its coverage the closure of a military 
base "if the President certifies to Congress that such clo- 
sure . . . must be implemented for reasons of national security 
or military emergency." 10 U.S.C. 9 2687(c). No such certi- 
fication was made with respect to the Shipyard, which Peti- 
tioners concede has been slated for closure pursuant to the 
ACI. Petitioners thus err in arguing that the "national security" 
concerns implicated by the closure of military installations 
should be construed to eliminate the strong presumption of 



judicial review. See also Vogelaar v. United States, 665 F. 
Supp. 1295, 1303-04 (E.D. Mich. 1987). 

Petitioners' reliance on Department of Navy v. Egan, 484 
U.S. 518 (1988), is equally misplaced. Egan involved the 
Navy's refusal to grant a security clearance to a civilian 
employee working at a Trident nuclear submarine base. Con- 
cluding that the Navy's denial was not subject to review, the 
Court found that the "sensitive and inherently discretionary 
judgment call" that must be made on each request for a 
security clearance was "committed by law to the appropriate 
agency of the executive branch." In reaching that conclusion, 
the Court expressly noted that the President's broad discretion 
regarding access to information bearing on national security 
flowed from his constitutional powers as commander and 
chief and "exist[ed] quite apart from any explicit congres- 
sional grant." Id. at 527. 

In contrast to Egan, Petitioners expressly disclaim any 
authority for their actions other than that granted to them by 
Congress under the Act. [Brief at 331. Moreover, it is well 
established that the mere involvement of issues affecting the 
military does nct immurrize executive branch conduct from 
review. In fact, judicial review has been found particularly 
appropriate when, as here, "the actions of the military affect 
the domestic popuiarion during peacetime.'' Laird v. Taturn, 
408 U . S .  1 ,  15 (1972). 

B. Judicial Review Is Consistent With The Timeta- 
bles And Objectives Of The Act. 

Petitioners suggest that "[bly allowing litigants to contest 
individual base closures after the President has approved and 
Congress has declined to disapprove [an indivisible] package 
of base closures, the Third Circuit has struck at the heart of 
the carefully balanced statutory mechanism enacted by Con- 
gress." As support for that position, they refer to the Act's 
"rigid series of deadlines and time limits" without a single 
reference to the Act's "fair process" mandate. [Brief at 421. 
That argument, however, contains the seed of its own destruc- 
tion, for without judicial review the executive branch could 



simply ignore the Act's procedural timetable, just as it here 
ignored the Act's procedural "fair process." 

Could the Secretary attempt to initiate a base closure 
round in 1994 - a year not provided for in the statute? Could 
the President attempt to submit a base closure package to 
Congress thirty days (instead of 15 days) after he received it 
from the Commission, and then direct his Secretary of 
Defense to begin closing military bases after Congress was 
unable to muster the votes for a resolution of disapproval? 
Could Congress disapprove a closure package 90 days 
(instead of 45 days) after its receipt from the President? 
Would any base closure package tainted by such procedural 
defects properly be enjoined by a federal court?= Taking 
Petitioners' fundamental argument to its logical conclusion, 
the answer to all of the foregoing questions wonld be a clear 
"No." 

Petitioners' argument flies in the face of the paramount 
fact that the declared purpose of the Act is to ensure the 
procedural integrity of the base closure process. Understand- 
ing "the importance of public confidence in the integrity of 
the decision making process," Congress mandated a number 
of critical procedural safeguards, not one cf which had 
appeared in prior legislation. H.R. Conf. Rep. No. 923, lOlst 
Ccng., 2d Sess. 705 (1990) (Congress designed the procedural 
safeguards of the 1990 Act to allay continuing "suspicions 
about the integrity of the base closure selection process"). 

25 Petitioners' own Brief concedes that: (1) the Secretary: a) "must 
submit a six-year force structure plan", b) "must establish . . .  selection 
criteria for base closure recommendations" and c) "must prepare base 
closure recommendations"; (2) the Commission: a) "is charged with" 
holding public hearings, b) preparing a single package of recommendations 
and c) "must" forward a single indivisible package of base closures to the 
President by July 1; (3) the President "must" approve or disapprove the 
entire package within 15 days; and (4) Congress must disapprove the entire 
package - if at all - within 45 days. [See, e.g., Brief at 5-6. 161. See 
$ 2904(b) (Secretary may not carry out any closure or realignment if 
Congress enacts joint resolution disapproving Commission's base closure 
package within 45 days of receipt from President). 



The express purpose of these safeguards was to ensure that 
the Commission, the President and Congress each received 
"balanced and informed advice" in the course of their statu- 
tory duties. Considering the genesis, purpose and nature of 
this procedurally-oriented statute, if quick closures were the 
only goal, the 1990 Act would have been totally unnecessary. 
Indeed, as recognized by the Third Circuit, there is: 

little tension between that timetable and judicial 
review after a final list of bases for closure or 
realignment has been established. Judicial review at 
this stage will not interfere with the decision-mak- 
ing process and holds no more potential for delay in 
implementing the final decision than exists in most 
of the broad range of situations in which Congress 
has countenanced judicial review. Moreover, the 
process for carrying out decisions to close and 
realign bases is complicated and time consuming; 
bases are not closed or realigned overnight. The 
process of judicial review has proved sufficiently 
flexible to accommodate governmental action 
involving far greater exigency. 

971 F.2d at 948 (citations omitted). 

C. Limited And Ambiguous References In The Leg- 
islative History To The Scope Of APA Review Do 
Not Reflect Congressional Intent To Preclude 
Judicial Review. 

Petitioners further suggest that the Act's legislative his- 
tory reflects a congressional intent to preclude review. That 
argument, however, rests on a strained misreading of an 
ambiguous excerpt from the Act's Conference Report and 
does not constitute "clear and convincing" evidence of an 
intent to deny judicial r e ~ i e w . 2 ~  The Conference Report 
states: 

26 TO begin with, one never gets to the legislative history to destroy 
the expressed purpose of an unambiguous statute. See Patterson v. Shum- 
ate, 112 S .  Ct. 2242, 2248 (1992) (clarity of statutory language obviates 



The rulemaking (5 U.S.C. 553) and adjudication (5 
U.S.C. 554) provisions of the Administrative Pro- 
cedure Act (5 U.S.C. 551 et seq.) contain explicit 
exemptions for 'the conduct of military or foreign 
affairs functions.' An action falling within this 
exception, as the decision to close and realign bases 
surely does, is immune from the provisions of the 
Administrative Procedure Act dealing with hearings 
(5 U.S.C. 556) and final agency decisions (5 U.S.C. 
557). Due to the military affairs exception to the 
Administrative Procedure Act, no final agency 
action occurs in the case of various actions required 
under the base closure process contained in this bill. 
These actions therefore, would not be subject to the 
rulemaking and adjudication requirements and 
would not be subject to judicial review. Specific 
actions which would not be subject to judicial 
review include the issuance of a force structure plan 
under section 2903(a), the issuance of selection 
criteria under section 2803(b), the Secretary of 
Defense's recommendation of closures and realign- 
ments of military insta!lations under section 
2803(d), the decision of the President under section 
2803(e): and the Secretary's actions to carry out the 
recommendations of the Commissior, under sections 
2904 and 2905. 

H.R. Conf. Rep. No. 101-923, lOlst Cong., 2d Sess. 706, 
reprinted in 1990 U.S. Code Cong. & Admin. News 3110, 
3253 ("H.R. Conf. Rep. 101-923"). 

Even if it were appropriate to review this legislative 
history, given the clear and unambiguous expression of Con- 
gressional intent in the Act's "fair process" mandate, the 
Conference Report reflects, at most, that in carrying out their 

need for inquiry into legislative history); West Virginia University Hospi- 
tals, Inc. v. Casey, 499 U.S. 83,98 (1991) ("best evidence" of congressio- 
nal intent "is the statutory text adopted by both Houses of Congress and 
submitted to the President"). 
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statutory duties under the Act, the Secretary of  Defense and 
the Commission were to be exempt from the rulemaking and 
adjudication provisions of Chapter  5 of the APA (5 U.S.C. 
$ 5  553, 554, 556 and 557). This limitation, however, is 
entirely separate and distinct from the review sought here 
under Chapter  7 of the APA.27 A broad right to judicial 
review of agency action is provided by Chapter 7 to deter- 
mine, inter a l i a ,  whether Petitioners' actions were "without 
obse rvance  o f  p rocedure  requi red  by law." 5 U.S.C. 
§ 706(2)(D).28 

Moreover, the quote from the Conference Report does 
not reflect congressional intent to  preclude judicial review of 
the integrity of the process. The  Report's list o f  "[s]pecific 

27 Chapter 5 of the APA, which establishes procedures for agency 
rulemaking and adjudication (5 U.S.C. $8 553 and 554). is entirely separate 
and distinct from Chapter 7 of the APA, which grants a broad right to 
judicial review of agency action by aggrieved persons (5 U.S.C. $5 701 et 
seq.), and does not contain equivalent limitations. Petitioners disregard the 
fact that agency action may be exempt from the APA's special procedural 
requireme~lts ior agency rulemaking (Q 553) and agency adjudication 
($5 553 and 554) on any of several independent grounds, but nonetheless 
remain subject to the entire spwtruin of judicial review under Chapter 7, 
e.g., to determine whether agency pct~or. wzs "withoot obse~lance of 
procedure required by law," or was "contrary to constitutional right, power, 
privilege or immunity." 5 U.S.C. $ 706(2). See, e.g., Common Cause v. 
Dept. of Energy, 702 E2d 245, 249 11.30 (D.C. Cir. 1983). 

28 One important illustration of the distinction between these two sets 
of provisions is that, as set forth in Petitioners' Brief. the rulemaking and 
adjudication provisions contained in Chapter 5 of the APA expressly do not 
apply to "the conduct of military or foreign affairs functions." 5 U.S.C. 
$8 553 and 554. However. the right to judicial review found in Chapter 7 is 
not subject to this exception, but rather has its own exceptions, which apply 
only to Chapter 7 of the APA. Accordingly, a particular agency action may 
be exempt from the rulemaking and adjudication procedural requirements 
of the APA as being a military function, but nevertheless be subject to 
judicial review under section 702 of the APA for adherence to constitu- 
tional, statutory and procedural requirements. See, e.g., International 
Assoc. of Machinists and Aerospace Workers v. Secretary of the Navy, 915 
F.2d 727 (D.C. Cir. 1990). 
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actions which would not be subject to judicial review" omits 
the actions of the Commission itself in preparing the base 
closure package. That omission is highly relevant since the 
Commission has the dominant role in the base closure pro- 
cess. Plainly, that omission was not an oversight, and demon- 
strates that the actions of the Commission itself were intended 
to be subject to judicial review for compliance with the Act's 
mandatory procedures. Thus, the legislative history on which 
Petitioners so heavily rely does not provide "clear and con- 
vincing evidence" necessary to abrogate the Act's unam- 
biguously declared purpose to ensure a "fair process" and, at 
the very least, leaves "substantial doubt" that Congress 
intended to preclude all judicial review. Thus, the "general 
presumption favoring judicial review of administrative action 
is controlling." Block v. Conirnunity Nutrition Inst., 467 U.S. 
340, 351 (1984). 

D. The Act's Limitation On Review Of NEPA Claims 
Is  Not Evidence Of Congressional Intent To Abro- 
gate Judicial Review Of The Claims In This Case. 

Petitioners contend that the Act's express limitations on 
review under NEPA (the National Environmental Policy Act 
of 1969), reflect a congressional intent to preclude all other 
forms of judicial review.29 [Brief at 43-44]. Thai argument 
was decisively rejected by the Third Circuit: 

29 NEPA is a "disclosure" statute requiring federal agencies to 
include an Environmental Impact Statement "in every recommendation or 
report on proposals for legislation and other major federal actions signifi- 
cantly affecting the quality of the human environment." 42 U.S.C. 
$4332(2)(C). Congress recognized that NEPA litigation had been used "to 
delay and ultimately frustrate base closure." H.R. Conf. Rep. No. 1071, 
100th Cong., 2d Sess. (1988) at 23. The Act therefore only requires the 
Dep,utment of Defense to comply with NEF'A's disclosure mandates "dur- 
ing the process of relocating functions from a military installation being 
closed or realigned to another military installation . . . " 10 U.S.C. 
8 2905(c)(2)(A). The Act limits NEPA review by requiring that any action 
to enforce the statute's disclosure requirements be brought within 60 days 
of the alleged violation. 10 U.S.C. 5 2905(c)(3). Thus, without eliminating 





statute implies that matters beyond that reach are not pre- 
empted"). Because Congress expressly limited only one speci- 
fic form of procedural challenge to the base closure process, 
i t  should be presumed that Congress (with knowledge of this 
Court's holdings that judicial review is presumed unless there 
is clear and convincing evidence to the contrary) did not 
intend to prohibit other forms of review - particularly the 
review of claims concerning the procedural fairness and 
integrity of the base closure process itself. 

E. By Joint Resolution Congress Confirmed That  
The Legislative Veto Provision Was Not Intended 
As 4 Substitute For Judicial Review. 

Petitioners suggest that evidence of congressional intent 
to eliminate all judicial review may be discerned from the 
Act.'s "legislative veto" provision and stretch even further and 
claim that the integrity of the Act "quite explicitly relies on 
oversight by Congress to see that the law is observed." [Brief 
at 481. This argument is totally contradicted by the structure 
and declared gurpose of the Act. Congress not only has a 
maximum of only 45 days to pass a joint resolution disap- 
proving the base c l ~ s u r e  package in  its entirety, but any 
debate on such resolution is limited to a scant two hours, to be 
"divided equally between those favoring and those opposing 
the resolution." 5 2687(d)(2). This is hardly clear and con- 
vincing evidence that Congress intended to assume respon- 
sibility for assuring the procedural integrity of the base 
closure process.30 

30 Indeed, accepting arguendo Petitioners' position that the Presi- 
dent must sign any such joint resolution for it to be effective (Pet. for Cert. 
at 5). the President would have veto power to decide base closures. Such a 
veto would be virtually impossible to override in the limited time and 
circumstances provided for Congress to act. If Congress had intended to 
give the President unilateral authority to close bases, the Base Closure Act 
would have been unnecessary. 
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Even if there were any lingering doubt on the issue, 
Congress in fact passed a joint resolution expressly confirm- 
ing that its legislative veto power was not intended to sup- 
plant judicial review of "fair process": 

It is the sense o f .  . . [Congress] that in acting on the 
Joint Resolution of Disapproval of the 1991 Base 
Closure Commission's recommendations, the Con- 
gress takes no position on whether there has been 
compliance by the Base Closure Commission, and 
the Department of Defense with the requirements of 
the Defense Base Closure and Realignment Act of 
1990. Further, the vote on the Resolution of Disap- 
proval shall not be interpreted to imply Congres- 
sional approval of all actions taken by the Base 
Closure Commission and the Department of 
Defense in fulfillment of the responsibilities and 
duties conferred upon them by the Defense Base 
[Closure] and Realignment Act of 1990, but only 
the approval of the recommendations issued by the 
Base Closure Commission. 

S. Res. 1216, 102nd Congress, 1st Sess., 137 Cong. Rec. 135, 
1378 I - 1381 1. See also Kennedy for President Committee v. 
Federtrl Election Comm., 734 F.2d 1558, 1563 n.7 (D.C. Cir. 
19S4j ("we do nut believe that the simple existence of a 
legislative veto provision should immunize an agency from 
challenges that its action oversteps its statutory authority"). 
Accordingly, judicial review of the procedural integrity of the 
base closure process manifestly remains lhe province of the 
federal judiciary." 

" Petitioners also attempt to insulate their conduct from judicial 
review by arguing that there is no adequate remedy for their egregious 
misconduct. However, the Shipyard could simply be removed from the 
1991 closure list. 
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111. THE BASE CLOSURE ACT WOULD BE UNCON- 
STITUTIONAL IF  READ TO PRECLUDE ALL 
FORMS OF JUDICIAL REVIEW. 

If the Act were construed to abrogate all forms of judicial 
review, including constitutional claims, two constitutional 
questions would arise: (I)  would the Act unconstitutionally 
delegate legislative power to the executive branch? and (2) 
would the Act unconstitutionally abrogate the power of the 
federal judiciary to review constitutional claims? See, e.g., 
United States v. Nixon, 418 U . S .  683, 705 (1974) 
("We . . . reaffirm that it is the province and duty of this Court 
'to say what the law is'. . . . "). To avoid both questions, this 
Court should affirm the decision below. See Concrete Pipe & 
Products of California, Inc. v. Const. Laborers Pension Trust 
for Southern California, 113 S .  Ct. 2264, 2283 (1993) ("if a 
serious doubt of constitutionality is raised, it is a cardinal 
principle that this Court will first ascertain whether a con- 
struction of the statute is fairly possible by which the question 
may be avoided"). This Court's reluctance to address consti- 
tutional issues unnecessarily is particularly acute where, as 
here, those issues "concern the relative powers of coordinate 
branches of government." Public Citizen v. United States 
Dept. of .lustice, 491 U.S. 440, 466 (1989). See also Edward 
J .  DeBnrr~lo Corp. v. Floi-ih GIII/* Coasi Baildi~g & Coilsi. 
Trades Council, 485 U.S.  568, 575 (1988) ("where an other- 
wise acceptable construction of a statute would raise serious 
constitutional problems, the Court will construe the statute to 
avoid such problems unless such construction is plainly con- 
trary to the intent of Congress"). 

A. Without Judicial Review, The Act Would Uncon- 
stitutionally Delegate Legislative Power To The 
Executive Branch. 

The doctrine prohibiting Congress from delegating its 
legislative power "is rooted in the principle of separation of 
powers that underlies our tripartite system of Government." 
Mistretta v. United States, 488 U.S. 361, 371 (1989). The 



Court has "long . . . insisted that the integrity and mainte- 
nance of the system of government ordained by the Constitu- 
tion mandate that Congress generally cannot delegate its 
legislative power to another branch." Id. at 371-72 (quoting 
Marshall Field & Co. v. Clark, 143 ~ . ~ . - 6 4 9  (1892)). As 
Justice Scalia noted in his dissent in Misrretta: 

It is difficult to imagine a principle more essential 
to democratic government than that upon which the 
doctrine of unconstitutional delegation is founded: 
Except in a few areas constitutionally committed to 
the Executive Branch, the basic policy decisions 
governing society are to be made by the Legisla- 
ture. Our Members of Congress could not, even if 
they wished, vote all power to the President and 
adjourn sine die. 

488 U.S. at 415 (Scalia, J., dissenting). As the Court held in 
the context of a challenge to wartime economic regulation, 
delegation of legislative power is: 

constitutionally sufficient if Congress clearly delin- 
eates the general policy, the public agency which is 
to apply it, and the boundaries of this delegated 
authority. Private rights are protected by access to 
the courts to test the application of the policy in the 
light of these legislative declarations. 

American Power & Light Co. v. Securities and Exchange 
Comm., 329 U.S. 90, 105 (1946) (emphasis added). 

Although the doctrine of unconstitutional delegation nec- 
essarily is balanced against a recognition that Congress must 
have the resources and flexibility to perform its legislative 
function, see, e-g.. Panama Refining Co. v. Ryan, 293 U.S. 
388, 421 (1935), Congressional delegation of power is still 
subject to careful scrutiny. See Industrial Union Dept.. AFL- 
CIO v. American Petroleum Inst., 448 U.S. 607, 686 (1980) 
(Rehnquist, J., concurring); Mistretta, 488 U.S. at 415 
(Scalia, J., dissenting). The delegation doctrine "ensur[es] 
that courts charged with reviewing the exercise of legislative 
discretion will be able to test that exercise against ascertain- 
able standards." Industrial Union, 448 U.S. at 686. See also 
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Touby v. United States, 1 1 1 S. Ct. 1752, 1758 (1 99 1)  (Mar- 
shall, J., concurring) ("judicial review perfects a delegated 
lawmaking scheme by assuring that the exercise of such 
power remains within statutory bounds"). Delegation of legis- 
lative power will survive constitutional scrutiny only "so long 
as Congress provides an administrative agency with standards 
guiding its actions such that a court could 'ascertain whether 
the will of Congress has been obeyed.' " Skinner v. Mid- 
America Pipeline Co., 490 U.S.  212, 218 (1989) (quoting 
Yakus 1). United States, 321 U.S. 414 (1944)). Thus, judicial 
review is a critical component of a valid statutory delegation. 

As in American Power & Light, 329 U.S. at 105, the fate 
of domestic military bases presents substantial and basic 
issues of public policy. In the Act, Congress has delegated a 
great portion of its authority to make base closure decisions to 
the executive branch ( i .e . ,  the Secretary of Defense and the 
Commission), but subject to stringent procedural mandates. A 
serious constitutional question would therefore arise if the 
courts were stripped of their historic jurisdiction to review 
whether the Secretary and the Commission have each com- 
plied with the will of Congress by following the mandated 
procedures. To avoid this constitutional issue, the Act should 
be read to permit judicial review. See, e.g., Johnson v. Robin- 
son, 415 U.S. 341,  36'1 (1974) ("it is a cardinal priuciple that 
this Court will first ascertain whether a construction of the 
statute is fairly possible by which the constitutional questions 
may be avoided"). 

B. Judicial Review Of Constitutional Claims Cannot 
Be Abrogated. 

As concluded below, the question of "whether presiden- 
tial action has remained within statutory limits may properly 
be characterized as a form of constitutional review." 995 E2d 
at 409. Petitioners nonetheless argue that Congress did not 
intend for there to be judicial review under the Act, even of 
constitutional issues. However, imparting such broad intent to 
Congress would raise a serious constitutional issue because 



Congress has not and could not place executive branch con- 
duct beyond constitutional scrutiny. See Webster v. Doe, 486 
U.S. 592, 603 (1988) (noting "the 'serious constitutional 
question' that would arise if a federal statute were construed 
to deny any judicial forum for a colorable constitutional 
claim"). 

In Webster, a discharged CIA employee brought both 
APA and constitutional claims against the Agency's Director. 
In light of the Director's broad statutory authority with 
respect to employment decisions, the court held the Director's 
decision to discharge plaintiff was not subject to APA review. 
Despite significant national security concerns, however, the 
Webster Court concluded that the Act did not - and possibly 
could not - be construed to preclude review of the former 
employee's constitutional claims: 

In [CIA'S] view, all Agency employment termina- 
tion decisions, even those based on policies nor- 
mally repugnant to the Constitution, are given over 
to the absolute discretion of the Director, and are 
hence unreviewable under the APA. We do not think 
5 102(c) may be read to exclude review of constitu- 
tional claims. We empilasized in Johnson v. Robin- 
son, 415 U.S. 361 (1974), that where Congress 
intends to preclude judicial review of constitutional 
claims its intent to do so must be clear. . . . We 
require this heightened showing in part to avoid 
'the serious constitutior~al question' that would 
arise i f a  federal statute were construed to deny any 
judicial forurn for a colorable constitutional claim. 

486 U.S. at 603 (emphasis added) (citing Bowen v. Michigan 
Academy of Family Physicians, 476 U . S .  667, 681 n.12 
(1986)). At a minimum, the issue whether or not the Secre- 
tary, the Commission and the President have transgressed the 
limits of their statutory authority presents a "colorable consti- 
tutional claim." As with the issue of unconstitutional delega- 
tion, this issue can be avoided by determining that the Act 
permits review of Respondents' constitutional claims. See. 
e.g., A & M Brand Realty Corp. v. Woods, 93 F. Supp. 71 5, 
717 (D.D.C. 1950) (construing statute to authorize judicial 



review to  avoid constitutional issue raised if statute were 
construed t o  prohibit review).32 

32 An association known as "Business Executives for National Secu- 
:it!" ("BENS") - PNG members of which were members of the 1991 base 
closure commission and defendants in this case -has filed an amicus brief 
supporting reversal of the decision below. Arguing backwards, BENS 
suggests that congressional intent to eliminate all judicial review under the 
Act can be discerned from the fact that, as a matter of recent experience, 
conversion of military installations to civilian use is easier without the 
threat of judicial intervention and the attendant delays of litigation. Of 
course, most executive branch decisions could be implemented more sim- 
ply and more expeditiously without the specter of judicial review. Such a 
hold statement of bureaucratic absolutism, however, has no place in our 
constitutional order. See, e.g., Philadelphia Co. v. Stimson, 223 U.S. 605, 
620 (1912) (executive branch officer cannot claim immunity from judicial 
process where he is "acting in excess of authority or under an authority not 
validly conferred"). If expedition had been Congress' only goal in passing 
the Act, there would have been no need to pass it. The plain language of the 
Act itself memorializes Congress' goal of ensuring that a "fair process" is 
employed in closing bases. 



CONCLUSION 

For the foregoing reasons, the decisions of the Court of 
Appeals for the Third Circuit shou.ld be affirmed. 
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M E M O W U M  FOR CHAIRMAN COURT= / 

PROM: ROBERT M O R E  %hw4 
OF C O W = ,  m R  AM) LORING CASES 

SUBJECT: Litigation Update 

I. LORING CASE - Cohen, et at v. Rim, 

Last week, Judge B d y  of the U.S. District Court, District of Maine, granted our motion to 
dismiss in part, and denied it in part. Re threw out all but hvo allegations by the Luring 
plaintiffs, fiding that most of their charges were not judicially reviewable. The twt, issues 
that the Court found to be subject to judicial review are: 

1) Plaintiffs' contention that the Secretary of Defense failed to transmit to the GAO, 
Members of Congress and the Commission all of the information used in making the 
base closure mmmendatim. 
2) Plaintiffs' contention that the Commission Med to hold public hearings as 
required by the act. 

Judge Brody stated his intention to hear these issues on an expedited basis and has planned a 
telqhonic scheduling conference for tornonow that DOJ, Man and I can participate in. The 
Department of Justice is very pleased with the decision and sumssful findings by the Maine 
Court could be helpful later, as the Philadelphia case unfolds, 

2. PHILADELPHIA CASE, Specter,  & v. Garrett, g & 

Denying the petition by the Commission, the Navy, DoD, DOJ, and the Solicitor General, 
the 3rd Circuit voted not to rehear the m r  case en banc. Our options therefore are to 
litigate in District Cwrt on the limited number of procedural issues the 3rd Circuit found are 
judicially reviewable, or to file a writ of certiorari with the Supreme Court. DOJ has 90 
days to file the writ and they have asked for the Commission's recommendati~ns within the 
next 30 days. At this time, our codefendants and the Department of Justice staff are 
pondering whether to seek cert or not. I will develop the pros and cons of that action and 
wiU brief you and Matt so that we can make a recommendation to W J  by the end of June. 

I 've enclosed the Decision by the Court in Luring. I think you'll find it interntirig reading. 
Commissioner Cassidy will undoubtedly be pleased that the Court found the use of -quality 
of lifen non justiciable (opinion, p. 9). The Philadelphia rehearing denial is enclosed as 
well. 

Please call me if you have any questions. otherwise I'll talk to you and Matt over the next 
few weeks. 

cc; Matt Behrmann 
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MEMORANDUM FOR MS. MADELYN R. CREEDON, GENERAL COUNSEL, 
DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION 
MR. S. ALEXANDER YELLIN, NAVY TEAM LEADER, 
DEFENSE BASE CLOSURE AND REALIGNMENT 

FROM: 

SUBJECT: 

COMMISSION 

GEORGE R. 

REALIGNMENT COMMISSION TO CONSIDER PRIVATE 
SECTOR SHIPYARD CAPACITY 

The Defense Base Closure and Realignment Act of 1990, as amended (the "Act"), as 
implemented and interpreted previously by the Secretary of Defense ("Secretary") and the 
Defense Base Closure and Realignment Commission ("Commission ") in 199 1 and 1993, provides 
this Commission with the authority, if not the duty, to consider, among other things, private 
sector shipyard capacity in its review of the Department of Defense's 1995 Base Closure 
Recommendations. Moreover, during the deliberations leading to the 1995 round of base closure 
recommendations, the Military Departments, the Joint Working Groups, and the Department of 
Defense used private sector capacity in fashioning their final recommendations to the 
Commission. 

A. Statutory construction of the Act favors consideration of private capacity by the 
Commission in its closure and realignment recommendations. 

To accomplish its statutory goals, the Act established a specific procedure for making 
recommendations for base closures and realignments. The Secretary is given the responsibility 
to develop a force structure plan and final criteria to be used in making closure 
recommendations, and the Commission is given the responsibility to review and make changes 
to the Secretary's closure recommendations if it determines that the Secretary "deviated 
substantially" from the force structure plan and final criteria. 
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Significantly, however, the statute does not delineate either the final criteria themselves, 
or the factors that are to be encompassed within the final criteria. Rather, the statute is silent 
as to any of the details of the final criteria. Similarly, the legislative history of the Act reveals 
that Congress made no attempt to define the final criteria with any greater precision. 

Given the complexity of the issues underlying base closures and the specialized nature 
of the Military Departments, this lack of specific statutory detail is hardly surprising. To the 
contrary, by declining to set forth the final criteria or the issues to be considered thereunder, 
Congress followed the frequently employed practice of deliberately casting statutory language 
in broad terms, and then entrusting an administrative agency with great experience in the field 
to "fill in the gaps" in the legislation by regulation and then to apply such regulations in a 
manner consistent with the legislative intent. a ,  u, E.I. duPont de Nemours & Co. v. 
Collins, 432 U.S. 46 (1977). Ultimately, the authority is given to the Commission to send to 
the President a final list of recommendations according to their own analysis of the issues and 
selection criteria. 

Under similar broadly written statutory schemes, situations frequently arose where a 
specific issue in controversy was not addressed directly by the Congress, either in the language 
of the statute itself or in the legislative history. Under general principles of statutory 
construction and administrative law, when Congress has not spoken to the precise question at 
issue, the agency's interpretation of the statute is then consulted. If the agency's interpretation 
is consistent with the statute's intent and is rationally supported, the agency's interpretation 
generally is given great deference and is usually deemed to be controlling. a ,  e.g., Chevron, 
USA. Inc. v. National Resources Defense Council, 467 U.S. 837 (1 984); Sullivan v. Everhart, 
494 U.S. 83 (1990); Illinois E.P.A. v. U.S. E.P.A.,  947 F.2d 283 (7th Cir. 1991); Difford v. 
of Health and Human Services, 910 F.2d 1316 (6th Cir. 1990). 

These principles are appropriately applied to the issue of the consideration of private 
capacity in base closure recommendations. The Act is broadly written, is silent on the issue of 
private capacity as well as on any other factor that is to be considered under the final criteria, 
and the Secretary is the "expert agency" charged with "filling in the gaps." 

An inquiry as to whether private capacity must be considered by the Commission in 
making its base closure recommendations therefore must now turn to the final selection criteria 
themselves as adopted by the Secretary. Significantly, however, the Secretary also deliberately 
left the final criteria somewhat broad and general in nature. The final selection criteria to be 
used by the Department of Defense to make recommendations to be reviewed by the 1995 
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Commission are unchanged from the original selection criteria adopted for the 1991 Commission 
and used also in their entirety by the 1993 Commission. &g 59 Fed. Reg. 63769 (1994). For 
the original criteria, as adopted for the 1995 round of closures, the Secretary of Defense stated 
that, 

The inherent mission diversity of the Military Departments and Defense Agencies 
makes it impossible for DoD to specify detailed criteria, or objective measures 
or factors that could be applied to all bases within a Military Department or 
Defense Agency. 56 FR 6374 (1991), appended hereto at Tab A. 

In its adoption of the final criteria in 1991, its published 1991 policy guidance addressing 
those criteria, and its reaffirmation of those criteria in their entirety in 1993 and 1995, the 
Secretary established the "regulations" pursuant to which closure recommendations are to be 
made. Therefore, with respect to any particular issue not specifically addressed in the statute, 
such as whether private capacity must be considered under the final criteria, general principles 
of statutory construction as set forth in the Chevron line of cases require that the Secretary's 
interpretations are to apply, as long as they are consistent with the intent of the statute. 

Therefore, that the express language of the final selection criteria does not explicitly 
mention private capacity is of little importance, because clearly the intent of the Secretary in 
adopting the final criteria was not to specify each and every factor that is to be considered under 
those criteria. To the contrary, such specificity was deliberately avoided. 

However, in response to concerns voiced by commenting parties on the need for more 
detailed information as to how the criteria were to be applied, the Secretary published in the 
Federal Register a "policy guidance" that had been issued to the Military Departments and 
Defense Agencies on the base closure process. Id. at 6375. In that policy guidance, the 
Secretary explicitly specifies, in response to comments recommending that the capacity of the 
private sector to support or perform military missions be considered, that such availability is 
"already included" in Final Criteria Number One and Four. a. at 6376. 
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Because the Secretary, acting as the expert agency in filling in the gaps of a general 
statute, has specified in a formal policy notice that consideration of private capacity is included 
in the final selection criteria,' the Commission is charged clearly with the duty to review private 
sector shipyard capacity during its deliberations. 

However, even in the absence of this express policy guidance, private capacity still must 
be considered logically by the Secretary and the Commission under Criteria Number 1, in order 
for the agency's application of the guidelines to be consistent with the overall policies and 
objectives of the Act. The second clause of Criteria No. 1 ("the impact on operational readiness 
of the Department of Defenses's total force"), by its terms, requires that the Secretary consider 
available private capacity when assessing the impact of a base closure on the readiness of the 
force, or else the goals of saving money, achieving an efficient military force, eliminating 
unnecessary facilities, and streamlining the defense infrastructure will not be able to be 
achievable. 

In other words, in order for the closure process to be able to further the efficiency of the 
military, save money, and still meet the needs of the force, adequate private repair and 
maintenance facilities available in a particular area--for example, the West Coast or Southern 
California--must be considered. To the extent that adequate private repair and maintenance 
facilities are available in a particular area that can satisfy the military's need for operational 
readiness, the closing of a public facility in that area can be recommended for closure under this 
criteria. In fact, closing a public facility under such circumstances would further the legislative 
intent of the statute, in that military funds could instead be used more efficiently on operational 
activities and keeping open public repair and maintenance facilities in those areas where adequate 
private capacity is not already present; Criteria number 1 can therefore be satisfied through a 
combination of public and private facilities. 

Thus, the consideration of the availability of private facilities by the Commission in the 
final criteria is proper, therefore making it appropriate for the Commission to consider the 
private capacity issue at this time. Most importantly, in a recent Supreme Court review of the 
Act, the Court concluded that the past actions of the Secretary and the Commission were both 

' As stated above, the 1991 final criteria were adopted unchanged by the Secretary for use 
as the final selection criteria in the 1993 and 1995 closure process. See 57 Fed. Reg. 
59335 (1 992). 
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legitimate and proper. Dalton v. S~ecter 114 S. Ct. 1719 (1994), 128 L.E.. 2d 497 (1994). 
Accordingly, the Commission should continue to act as it has in previous rounds and review 
private sector capacity during its deliberations. 

B. Private capacity must be considered if the goals and policy objectives of the Act are 
to be achieved. 

The overall purposes and objectives of the Act must be a primary consideration 
underlying base closure recommendations. It is a general principle of statutory construction that 
in interpreting statutory language, the aims, principles, and policies that underlie the statute are 
to provide guidance. &, s, Crandon v. United States. 494 U.S. 152 (1990), citing Kmart 
Corp. v. Cartier Inc., 486 U.S. 281(1988), and Pilot Life Insurance Co. v. Dedeaux, 481 U.S. 
41, 51(1987); Aulston v. U.S., 915 F.2d 584 (10th Cir. 1990). cert. denied, 111 S.Ct. 
2011(1991). With respect to the Act, its clear language and legislative history identify the 
purposes and goals to be achieved through the base closure process. 

The purpose of the Act, as set forth in 5 2901 (b), is to "provide a fair process that will 
result in the timely closure and realignment of military installations inside the United States." 
Another purpose of the Act is to save money. The legislative history of the Act provides useful 
background as to the purpose of the closure and realignment procedures. 

The overall goal of the base closure process was succinctly stated by Congresswoman 
Schroeder during the floor debate on the base closure proposals of the House Armed Services 
Committee, as follows: 

[w]e need to close bases to save money. We need to close bases as the size of the 
force comes down. We need to close bases because the current base structure is 
ineficient. " 126 Cong. Rec. 7462 (daily ed. September 12, 1 .990).2 

Congresswoman Schroeder was one of the co-authors of the House Armed Services 
Committee's base closure proposals. Her debate in support of the Committee's proposal 
repeatedly emphasized that "the Committee proposal guarantees that bases will be closed 
and the taxpayers will save money." 126 Cong. Rec. 7463 (daily ed. September 
12,1990). The report of this Committee similarly "recognizes the need to close bases" 
because "[tlhe size of the American military will likely decline by 25 percent over the 
next few years. Fewer troops means fewer bases will be required. " H.R. Rep. No. 665, 
lOlst Cong., 2nd Sess. 383. The Committee Report also stresses that the process for the 
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An examination of the legislative history of the 1988 Defense Authorization Amendments 
and Base Closure and Realignment Act, as amended, P.L. 100-526, 102 Stat. 2623, the 
predecessor to the 1990 Act and which originated a base closure procedure similar in purpose 
and effect to that adopted in the 1990 Act, also is instr~ctive.~ For example, the House Armed 
Services Committee Report on H.R. 4481, on which much of the text of the bill that eventually 
was passed by Congress in 1988 was based, states that one of the issues that would have to be 
considered before a base could be closed or realigned is the extent and timing of potential cost 
savings. H.R. Rep. No. 735(I), 100th Cong., 2nd Sess. 1, 8,11,13. In this regard, the report 
quotes from testimony by the Secretary before the committee that stated that "savings from 
closing a base are significant and perpetual." a. at 8. Similarly, the committee report of the 
Government Operations Committee on the same bill expressed its support of the "goal of 
effecting savings by expediting the closure of unneeded military facilities." H.R. Rep. No. 
735(II), 100th Cong., 2nd Sess. 10. 

closure of military installations must be based on "economy and utility" pursuant to 
objective criteria designed to achieve, "effectively and efficiently," the military plans of 
the department as reflected in a force structure plan. Id. at 383, 61990 U.S. Code Cong. 
& Ad. News 3076. The Senate Armed Services Committee also recognized that 
reductions in military personnel and the need for deficit reduction would trigger a 
significant number of base closures. S. Rep. No. 384,101st Cong., 2nd Sess. 295. 

This statute created a base closure process which, like the procedure adopted in the 1990 
statute, established a Commission on Base Realignment and Closure. The 1988 
Commission's statutory task was to transmit a report to the Secretary and the Armed 
Services Committees of the Senate and the House of Representatives recommending 
military installations for closure or realignment; expedited procedures for approval or 
disapproval of the Commission's recommendations by the President and Congress were 
also established, and closures or realignments approved pursuant to the expedited 
procedures would be implemented by the Secretary according to a timetable. Defense 
Base Authorization Amendments and Base Closure and Realignment Act, Pub. L. No. 
100-526, Title I1 --Closure and Realignment of Military installations (codified at 10 
U.S.C. 2687 note). 
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That the overall goals of the base closure statutes are to effect cost savings in an efficient 
and expeditious manner in order to implement defense budgetary cuts is echoed in this 
Commission's 1991 and 1993 Reports to the President. In its 1993 Recommendations, the 
Commission notes in its opening letter to the President that continuing budget constraints, along 
with changing national security requirements compel the United States to reduce and realign its 
m i l i t .  forces. 1993 Defense Base Closure and Realignment Commission Report to the 
President at vi. In its introductory sections in the 1991 Report, the Commission states that 
because of DoD's plans to decrease the military by 25%, there is a need to eliminate 
unnecessary facilities so that the more limited military dollars may go to vital military needs. 
See 1991 Defense Base Closure and Realignment Commission Report to the President at vi. 

The government cannot accomplish the goal of saving money if the Secretary makes base 
closure recommendations on the premise that Navy shipyards will perform virtually all of the 
Navy's ship repair and overhaul requirements, thereby ignoring the reality that private shipyards 
perform approximately 35 percent of those requirements. In fact, the Congress has 
acknowledged the important role the private sector plays in providing support to the Services as 
well as the need to maintain a commercial industrial mobilization base by providing that up to 
40 percent of the funds made available in a fiscal year to a military department or a Defense 
Agency for depot-level maintenance and repair workload may be used to contract for that 
performance with the private sector. 10 U.S.C. 9 2466. 

Thus, the goal of achieving cost savings must include consideration of private sector 
capacity and capabilities. As set forth in the Government Accounting Office's March 1988 
Report on Navy Maintenance, the Navy policy set forth in DoD Directjve No. 415 1.1 (originally 
adopted in 1974 and repealed in the wake of the enactment of section 2466 of title 10, United 
States Code), is in accord with Congress' intent to permit 40 percent of all Navy ship repair, 
overhaul and alteration work to go to private shipyards. GAOINSIAD-88-109, dated March 25, 
1988, Navy Maintenance, Competing Vessel Overhauls and Repairs Between Public and Private 
Shipyards at 18. For many years, Department of Defense Appropriation Acts directed a 
specified dollar amount be applied to private sector contractors that roughly equated to the then 
70130 split. Id. Because that congressional intent was well established at the time of enactment 
of the 1990 Base Closure Act and its predecessor 1988 Act, those Acts by necessity 
contemplated that the capacity of the private sector must be included for the purpose of achieving 
cost savings in determining which military bases to close. 
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C. Prior private capacity consideration by the Commission is appropriate and proper 
and this practice should be continued by the Commission in their 1995 
recommendations for closure and realignment. 

That the availability of private capacity is an appropriate and necessary factor to be 
considered in an evaluation of base closure recommendations under the final criteria is 
highlighted by the fact that private capacity was considered by this Commission in making its 
1991 and 1993 closure and realignment recommendations. 

In 1993 the Base Closure Commission wrote in its final recommendation to the President 
to close Mare Island Naval Shipyard, California: 

When relocating a finction from a closing shipyard, the Navy should determine the 
availability of the required capability from another DoD entity or the private sector prior 
to the expenditure of resources to recreate the capability at another shipyard. 
See 1993 Defense Base Closure and Realignment Commission Report to the President - 
at 1-16. 

Similarly, a significant factor in the 1991 recommendations by the Commission 
concerning the Philadelphia Naval Shipyard was the availability of suitable private shipyard 
alternatives on the East Coast. For example, in evaluating options for Philadelphia, the 
Commission concluded that although the need for contingency capability for carrier drydocking 
on the East coast existed, that need could be met sufficiently through a combination of 
mothballing at Philadelphia and the use of the Norfolk Naval Shipyard (a public facility), and 
the Newport News Shipbuilding and Dry Dock Company (a private facility.) 

Moreover, the use of private capacity is further underscored by the deliberations of the 
Military Departments and the Joint Working Groups that led to the 1995 DoD recommendations 
to the Commission. For example, during the March 7, 1995 Commission hearing, Secretary of 
the Army Togo West testified that "civilian capacity was a player" in the Army's analysis of its 
hospital medical capacity and its determination as to which facilities to close and realign. 
Secretary West stated: 

It was one of the ways in which we were able to decide that we could dispense with a 
center here or down.grade a hospital to a clinic there. 
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And so, at least at the level at which I reviewed it, excess civilian capacity did not 
influence me so much as the certainty that with civilian capacity, we could be sure that 
that where we were making an adjustment there were still going to be proper medical 
care and treatment for those who depend on the Anny. [sic] [March 7, 1995 Transcript 
pp. 90-9 11 

The Army also considered private capacity in the area of military ports in the United 
States. Secretary West testified further before the Commission that with regard to the Army's 
1995 recommendation to close Military Ocean Terminal Bayonne, New Jersey: 

... we in the Army are fairly comfortable with using commercial pons in most cases. 
There are greater assurances of commercial port availability on the East Coast than the 
West. So just as a matter of prudent planning, we elected to keep Oakland open, while 
we felt very comfortable that we could close Bayonne and realize the savings from that 
action. [See  March 7 ,  1995 Transcript pp. 101-1021 

In addition, all three Military Departments considered the availability of housing in the 
private sector in their 1995 evaluations of their military installations. Specifically, the 
Department of the Navy, in its Community Infrastnlcture Impact Analysis, included information 
on the ability of existing infrastructure in the local community, to absorb additional Navy 
personnel and missions. Installations were asked to assess the impact of increases in base 
personnel on off-base housing availability, public and private school, health care facilities and 
other off-base private recreational activities. See page 33 of the Department of the Navy 
Analyses and Recommendations (Volume IV), March 1995. The Air Force, in its installation 
evaluation criteria considered off-base housing affordability and its suitability in its evaluation 
of community infrastructure, as well as, off-base recreational and hospital facilities. page 
69 of the Department of the Air Force Analyses and Recommendations (Volume V), February 
1995. Similarly, the Department of the Army used off-base housing for soldiers and families 
in its overall evaluation of Land Facilities as provided for by the DoD. See page 24 of the 
Department of the Army Analyses and Recommendation (Volume 11). 

Private capacity was also evaluated and considered by the Joint Cross Service Groups. 
In particular, during the March 7, 1995 Commission hearing on recommendations by the Army, 
Brigadier General Shane of the Department of the Army testified that excess civilian capacity 
was considered in the hospital Joint Cross Service process. In response to Commissioner 
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Steele's question with regard to the Army's recommended closure of Fitzsimmons Army Medical 
Center and the continued ability of the Services to meet the military need in the area, the 
General responded: 

... it goes back to the question that Commissioner Robles asked in regards to excess 
capacity -- civilian capacity that exists. It is my understanding that the Joint Cross 
Servicing Group looked at that real hard and supported this recommendation j?om the 
Army, and determined that there was capacity and that there would not be a major 
problem with the diversion of that tri-care service throughout the area. 
[March 7 ,  1995 Transcript pp. 95-96] 

That the Commission relied upon the availability of private capacity in making closure 
and realignment recommendations in 1993 and 1991, and that the Military Departments and the 
Joint Cross Service Working Groups evaluated the capacity of the private sector when making 
their 1995 recommendations, is clearly dispositive as to whether private capacity may be 
considered by the Commission at this time as well. 

D. Conclusion 

One of the primary purposes of the Act is to avoid wasting money on public facilities that 
are excess to meeting the military's requirements. That purpose can be accomplished only if 
the Secretary and the Commission base their Navy shipyard closure recommendations on the 
Nation's entire ship repair and maintenance capability. Accordingly, we believe it is appropriate 
and proper for the Commission to consider private secior shipyard capacity when deciding which 
shipyards to recommend for closure or realignment. 

Enclosure: as stated. 

cc. wl enclosure: Mr. Larry Jackson 
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The Department of Defense @OD; 
received 169 public comment; in 
response to the proposed DoD se!ec!ion 
criteria for dosing and realigning 
military instaUations inside the United 
States. The public's comments can be 
grouped into four topics: General. 
military value. costs and "payback". a d  
im?acts. The fouowing is an anaiysis of 
these comments. 

(1) Ceneml Comments 
[a) A substantial number of 

cornmenton expressed concern over tho  
proposed criteria's broad nature 2nd 
similiarity to the 1988 Defense 

. 

Secretary's Base Realignment and 
Closure Commission criteria. hiany o i  
the comments noted a need for objec:ice 
measures or factors for the criteria. 
Some commenton also suggested 
various s tandtrd measures or fact01 :.:r 
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the criteria. The inherent mission 
- ' diversity of the Military Departmenb 

and Defense Agences [DoD 
Components? m a k ~  it impossible for 
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DoD to specify detailed a i t e r i a  or 
~bjectivc measures or factors &at add 
be applied to all bases within a Military 
D e p a m c t  or Deferse Agency. We 
have provided the commenbm' Ltten 
to each hliliky Deparment for thdr 
consideration The similaritjl to thc 29&8 
Base Closure Commhion M a  L 

1 a h o w l e d g e d  After ~viewirrg thE 
public cosmenb  we m d d e d  that 
using sisi lar  criteria is appupr ia tc  

(b) Many commmtors noted that a 
correlation between force s-tw and 
the criteria waa not present Thc base 
closure and realignment pmcedures 

I 
mandated by title XXUL partA of the 
Nadonai Defense Authoriratioa Act for 
Fiscal Year ts91 (the Act] require that 
tke Secretary of Defense's 
recommecdatioru for dosure and 
r e w e n t  be founded on the f o r a  
s t rx tu re  plan and the final criteria 
required by the Act DoD's analytical 

I and decision processes for applying the 
final criteria w!l be based on the force 
stnicture plan. The military value 
criteria proxlde the connection to the 
forte stru%= plan. 

(c) ,May c o m e n t c r s  n o b d  the need 
for more detaikd information on how 
COD wo~lld k q l e n e n t  the base closure 
procedures required by the Act A 
recurrent suggestion was to group Gke 
bases M o  categories for analysis. In 
nsponse  to thb coament and 
suggestion. and to respond to the 
general comments (a) and (b) above. we 
have issued policy guidance to the 
Mili hry Departments and Defense 
Agencies on tke base closure process. 
This g u i d a r ~  requir=s &ern to: 

Treat a n  bases equalij: They must 
consider all bases equally in selecting 
bases for closure or reallgnmeut under 
the Act. without regard to whether the 
izs!allation has been previously ' 

considered or proposed for dosure or 
realignment by the Department This 
policy does not a p p ~ l y  to d o m s  or 
realignmer.ts that fall below ~ I E  

thresholds established by the Act or to 
the a6 bases closed under Public Law 
1-526: 

Categorize bases: 'Ihey must 
categorize bases with like missions. 
capabilities and/or at tr i iuh  for 
analysis and review. to en- that like 
bases are fairly compared with each 
other: and 

Perform a capacity analysis They 
mrlst link force n tn~chae changer 
described in the fmce structure plan 
with the existing force and bases 
structure. to deternine if a potential for 
closure or realignme~t exists. In thc 
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event a determination is made that na 
excess capacity exists in a category. 
t!!en there will be no need to &W 

the acalysis of that category, unku 
there is a d k r y  value or other -on 
to conhne ~ ! e  amlysis: 

Develop and Use Objective 
- 

hieasures/Factors They must &v&p 
and use objective measures or lactan 
w i ' h  utegokes for each citerion. 
whenever feasible We  recognize that it 
will not aiways be possible to develop 
appro~riate ob jeevc  measures or 
facton. and that measures J fac tm 
(whether they be objective or 
subjective) map vary for diierrnt 
categories of bases. 

(dl .4 nur.ber of c o r n e n t o n  
recornended assignkg specific we ib t s  
to hdividual citeria. It would be 
iinpossibie for DoD to specify w e i g h  
for eat3 crii&cn that could be applied 
acrsss &e board to al l  bases. agah due 
to thz cission diversity of the Military 
Deparb=enb Deiense Agendrs. It 
zppean from the comrnelb that 
numbering the citeria may have been 
nistaken as an order of precedence 
assodated with i n d i ~ d n s l  aiteria. We  
do not ktend to assign an order of 
precedence to an kdividnal criterion. 
other &an to give priority to the Erst 
four. 

(e) S e r d  co~znentcrs gave various 
reasml wiry a pe.icular instdatiun 
should be elimkated h m  any dosure 
or A d g m e r , t  waluation Pubiic Law 
10:-510 &m:s DeD to ~ 3 1 u a t c  ail 
instailations equally. exclusive of those 
cmered m d e ~  h b l k  Law 1-X or 
those fa&.g below the threshoid of 
section 2687. tiile 10. U.S. Code. Pxblic 
Law 100-326 b-plemented the . 
recommendations of h e  1988 Defense 
Secetarg'r Coxmistion on Base 
Realigntnt  and C;osurr. We have 
issued ,pidance to 'he DoD Components 
insactinx then to ncs ide r  aIl bas- 
equally, &is inc!udes those prerioas'iy 
nomizated for s h d y  in the Defense 
Secretaxy's ~ a n u a j  3.1990. b a n  . 
rtaligxxnent and closure annooncement 
that are above the thresholds 
es:ablished h h e  Ad .  Convenely. w e  
did not receive any requests that a 
particular installation be closed or 
realigned pursuant to section 2924 of 
Public Law 101-510. 

(fJ A number of commentom noted a 
ceed for mom managexent conbob 
over data conection to ensure a-cy 
of data. We agree with this 
recommendation acd have issued 
guidance that requires the DoD 
Components to develop and implement 
internal controls. consistent with their 
organizational and program s- to 
ensure the accuracy of data collection 
and analysw being performed This 

guidaxce inmrporatrs h e  lessons 
learned from the G e n d  A c c 3 . s h g  
Office's review of 1988 Base Closure 
Commission's work. 

(g] h f t r  detailed corsidcration of all 
corn--ents. we have determined that 
some of the criteria may have been 
unclear. We have revised the citeria for 
a d d i t b d  darity- 
. (h) Some of tke early comments we 

received rrc3mne?&d extending the 
original December 31.1990. public 
comment deadlinc We agreed and 
extended the public c o w n t  period to 
Jaarrary 24.1991. In additinn, we 
accepted Lor consideration 19 public 
comments received after the January 24. 
1991. deadline. 

(2) hfiZitzrj Vafue Camnentr 

(a) A najority of comments received 
supported Dour  decision to give 
priority consideration to the nilitary 
valce criteria. In the aggregate. military 
value refers to the collection of 
a t ~ b u t e s  that d o c i j e  how well a Eese 
supports its ass@ed force stnrctze and 
missions. 

(b] Several conr=enton recommer.ced 
that National GuYd acd Reserre 
Component forces be included as pzt. of 
DoD's base c!osure analysis. The . 

Department's total force c o n c m  
indcdes Nztiond G i l d  and Rese~:e 
Cmponent forces. ar.d these f o m s  wiil 
be reflected in the force stractnrc plan 
required by &e Act for this base dosure 
process. To darify that point. ai teria 
number one and h e  were amended. 

(c] Some coz~m!cr s  recumended 
DoD apply the military value criteria 
without r z a r d  to the DoD companent 
c~r rendy  operating or recei& the 
services of the base. The commentors 
noted t ! t  this would maximize 
u tiliza tiun of Defense assets and 
therefore improve tLe national security. 
We agree with this comnent DoD must 
retain its best bases and where there is' 
a potential to consolidate. share or 
exchange assets. that potential Hitl be 
pursued. We ako r e c o p h  that this 
potential do- not exist mq 4 
categories of bases and h t  the i n i d  
determinason of the military &e of 
bases must be nzde by ;be DoD 
Corn-,onent c m n d y  operating the base. 
Consquendy. we have left tb mill- 
value c i&a  ggezleral in natmr and 
therefore applicable DoD-widc w i e ~  
appropiate We have &o issued 
g w h c e  to the DcD C o m p m e d  h t  
enconrages inter-sedce and multi- 
senice asset sharing and exchangr 
Finally. we will institute procedures to 
ensL-e eacS DOD Componrnt has B e  
opportunity to i:npmve the mititarg 
value of its bast-. stmcture through 
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analysis of potential exchanges of bases 
with o~ber  DoD Components. 

[d) Some commen!ors recommended 
we i ~ d u d e  the availability of airspace in 
our cansiderations of military value. We 
agree and have revised criterion nuzber 
two accordingly. 

(e) Several comnenton requested a 
geographic ba!ance be maintained when 
considering kstallations for reafignmect 
or dosure. COD is required by Public 
Law 101-510 to evaluate a2  installations 
equally, exclusive of those covered 
under Public Law 100-528 or those 
falling below the thresholds of section 
2687, title 10. U.S. Code. However. some 
measures of military value do have a 
geographic component and therefore 
military mission r e q ~ m e n b  can d ive  
geogzaphc location consideatioru. 

[ f l  Some cormentors recommended 
that h e  availzbili* of trained civil 
service employees be considered as weil 
a s  the c a ~ a a t y  of the ~ r i v a t e  sector to 
scpport or parform military missioru. 
DcD's avil service ezployees &,-e an 
integal  part of successful 

(31 Cost and Ycybock" Conments 
(a) Scme cozzmentom recommended 

caiculatinq total federal government 
costs in DoD's cost and "paybad" 
caJc.dations. A number of mc?? 
comments gave as examples of federal 
government costs. health care and 

ccs t r  The DoD 
Components anmally budget for health 
care an2 unemployment cosb. We have 
i~structed the 3 c D  Components to 
include DoD costs for health caii and 
unernploynent associated with dosures 
or realipmects. in the cost calculations. 

(bl Several commenton noted the 
absence of a "paybar&" period and 
some felt that perhaps eight or ten years 
should be specified We decided not to 
do this: we did not want to rule out 
n a h g  ckanaes that were belreficial to 
the national se&ty that would have 
10.lger re-2 on investment The 1988 
Base Closure Commission felt that a s k -  
y e a  "payback" unnecessarily 
constrained their choices. The DoD 
Componentes have been directed to 
calculate return on inveshent for each 

a c a m p ~ ~ e 3 t  ofdefente missions, as c!osure or realignment recommendation, 
are defense conhctors whether they be to consider it i~ &eir deliberations. and 
nationally or locally basedTo  f i e  to report it in their justifica3ons. 

Criterion nuinber five has been amended extent that the availability of trained 
acrorc7gly. civilian or contractor work forces 

[c) Some corcsenton iecomnended Our abmtg to aCCOmpu 
including enrirormental clean-up costs mLsior  it u already ind2ded in piteria in base dosue cost and paybad 

number.one and fo-x. - 

(8) Several cornentors recommendec 
that mobilization potential of bases be 
considered and that those bases 
required for mobilization be retained. 
Contir.gency acd mobilization 
requirenenb are an important military 
value consideration and were already 
included h criterion number three. The 
potential to accoamodate contingency 
and mobilization requirements is a 
factor at  both existicg and potential 
receiving locations, and we have . 
amended criter;.on number three 
accordindy. - - 

(hl One commentor recommended 
m t a i n i n g  all bases supporting operation 

Desert ShieldjStom and another 
recommended including overseas bases. 
DoD must balance its futuro base 
structure with the forces described in 
the force structure plan. and not on the 
airrent basing situation Some forces 
currently supporting Operation Desert 
Storm are scheduled for drawdowa 
between 1991 and 1997. DoD must adjust 
its base structure accordingly. Oveneas 
bases will also be closed in the future as 
w e  drawdown DoD's overseas forces. 
However, Congress specifically left 
overseas base closures out of the base 
closure procedures established by the 
A cr 

ca:c.datioss- Some also nokd that the 
cost of environmental dem-up at a 
pafiicular base could be so s e a t  that 
the Departnent shou!d remove the base 
t-om fa ther  dosure consideation, 

The EoD is required by law to address 
t-.vo distinctly different types of . .  envircnmental costs. 

The Erst cost involves the dcan-up 
and disposal of environmental hazards 
in order to correct past practices and 
r e a n  the site to a safe condition This 
is cod-unonly referred to as 
environmental restoration DoD has a 
legal obligation under the Defense 
Environr.enta1 Res:cration R o p m  and 
the Comprehensive Envimnmentd 
Response. Compensation and Liability 
Act for en-rimnmental restoration at  . 
sites. regardless of a decision to dose a 
base. Therefore. these costs will not be 
considered in DoD's cost caldations. 
Where installations have unique 
coritamination problems requiring. 
environmental restoration these will be 
identified as a potential limitation on 
near-term community reuse of the 
installation 

The second cost involves ensuring 
existing practices are in compliance 
with the Clean Air. Clean Water. 
Resource Conservation and Recoverv . a* .. Act. and other environmental 

- - 

order to control current and future 
pollution. TSis is commonly refered to 
as environmental compliance. 
Environmental compliance costs can 
potentially be avoided by ceasing the 
existing practice thmugh the dosure or 
reaIignment of a base. On the other 
hand environmental compliance costs 
may be a factor in determining 
appropriate dosure. realignment. or 
receiving location options. In eit,,er 
case. the envimnmental compliance 
costs or cost avoidances may be a factor 
considered in the cost and return on 
investment calculations. The 
Department has issued guidance to L., 
DoD Components on t i ~ ~ s  issue. 

(dl Some commentors recommended 
DoD change the cost and "payback" 
criteria to include uniform guidelines for 
calculating costs and savings. We agree 
that costs and savicgs must be 
caiculated unifolmly. We have improver! 
the Cost of Base Reafignment Actiocs 
[COBRA] model used by the 1988 Else  
Closure Comiss ion a d  have prwide? 
it to the DoD Components for 
ca ldat ions  of costs. savings. and re!-- 
cn inveshen t  

(4) In?pccts Commenls 
(a) &Many commenton were concexe:! 

about social and economic impacts on 
ccmr.~?ities and how t!ey would be 
fzctored into the decision process. W2 
have issued instruc5ons to the EoD 
Compone.?ts to calculate economic 
impact by mea3uihg the effects on 
direct and in&-est ercployment for ere? 
recomme~ded closure or realignrnel?:. 
These effects will be determined by 
using statisical information obtained 
from tho Departments of Labor and 
Commerce. This is consistent with tke 
methodology used by the 1988 Base 
Closure Commission to measure 
economic impact We incorporated the 
&nerd Accounting Office's suggested 
improvements for calculation of 
economic impact DoD will also 
determine the direct and indirect 
employment impacts on receiving bases. 
We have amended criterion number six 
to reflect this decision. 

(b) The meaning of criterion n ~ n b e r  
seven, "the community support at  the 
receiving locations" was not d e a r  to 
several commentors. Some wondered if 
that meant popular support Others 
recognized that this criterion referred to 
a community's infrastructure such a s  
roads. water and sewer treatment plans. 
schools and the like. To clarify this 
criterion we have completely re-written 
it. while also recognizing that a 
comparison must be made for both the 
existing and potential receiving 
communities. 
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(c] M a y  corznenton asked how 
environmental impacts rvould be 
considered. As we stated in topic 3(c). 

7 will consider certain environmental 
)--*ts. In addition. we have instnlcted 
the DoD Components to consider. at a 
minimum. the following elements when 
analyzing environmental consequences 
of a dosure or realignment action: 

Threatened and endangered species 
Wetlands 
Historic and kc!!eo!ogicaI sites 
Pollution Control 
Hazardous Materials/Wastes 
Land and Air rues 
Programmed environmental costs/ 

cost avoidances 

(dl A number of commenten 
questioned the meaning of criterion 
number nine. 'The implementation 
process involved". The intent of this 
criterion was to describe the 
implementation plan, its milestones. and 
the DoD military and civilian employee 
adjustnents (Increases and deceases) 
at each base. that would result through 
inplementation of the closure or 
realignment After further consideration 
we have determined that developing the 
implementation plan is a necessary 
requirement and candusion of applying 
the other eight citeria. A description of 

irnplementa tion plan while 
.$ortarit to the understanding the 

' 

ncommended dosure or realignment is 
lot in itself a specific aiterion for 
decisionmaking. Cansequentiy, we have 
ieleted criterion number nine. We have 
ns t r~c ted  the Military Departments and 
lefense Agencies to include a 
iescription of their implementation 
~ l a n s  for each recommended closure or 
,ealignment. as part of the justifcation 
0 be submitted to the Comrnis3ion. 

:. Previoua Federal Register R e f e ~ n c e s  

(1) 55 FR49679. November 30.1990: 
'roposed selection criteria and request 
or comments. 

(2)  55 FR53536. December 3t 1990: 
Lxtend comment period on proposed 
election criteria. 

1. Paperwork Reduction Ad 

The Paperwork R.eduction Act (Pub. L 
6511) does not apply. 
Dated: February 11.1991. 
hL B)nua  

Itemote OSD Fedeml Register. Lo~son 
tffccr. Deportnent o f  Defense. 
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D e p m e n t  ot the Army the .4RIES booster to launch a 
suborbital sensor into space to observe 

Environmental Assessment a target ballistic missile re-entry 
Exoatmospheric Dlscrtrnination complex during the mid-come phase of 
Experiment (EDX) Program its night The proposed EDX program 
AGENCX U.S. A m y  Strategic Defense nine 'ghu Over three 
C a m a n d  (USASDC); DOD. years from two different launch sites 

after October 1993: The target complex CnoPERAnNc AGEMIX Sbtegy  Defense be hm a 
Ini5ative Organization. DOD U.S. 
Department cf the Navy. DOD. I &stile launded h m  Vandenberg Air 

Force Base. California and the EDX 
AcnON: of finding bocster and sensor payload vehide 
of co significant impact would be launc!!ed from the Kauai Test 
suuu-r: Pmuant to the Cound on f a d b '  IKIF). located on the Pacific 
Environmental Quali@ regulations for Missile Rang2 Facility 0. Kauai. 
impIemen* the provisions Hawaii Current launch use activities 
of the National Environmental hlicy would continue. however, pubic access 
Act (40 CFFl parts 1500-1508). Army through these areas would be limited for 
Regulation Zt%Z Chief of Naval a total of less than 1 day over a three 
Operations htruction 5090.1. and the Year period. 
Department of Defense @OD) Directive The EDX pro- would include a 
6050.1 on Environmental Effecb in the number of activities to be conducted at 
United Sta:es of DOD actions. the seven different sites. These activities 
USASDC has conducted an assessment are categorized as design. fabrication] 
of t!e potential environmental assembly/testing. construction flight 
consequences of conducting EDX preparation launc!/flight/data 
program activities for the Strategic co!lection. payload recovery. sensor 
Defense Initiative Organization. The payload vehide reful'nis!ment. data 
Eqviron~ental Assessment considered analysis. and site olaintenancel 
all potential inpacts of the proposed disposition The locations and types of 
action alone and in conjunction with EDX activities are: Vandenbeg Air 
ongoing activities. The finding of no Force Base. Califomia/Western Test 
significant impact summarizes the Range. flight preparation. launch/flightl 
results of the evaluations of EDX data collectioix Pacific Missile Range 
activities at the proposed installatiom. Facisty. Kauai Hawaii construction 
The discussion focxses on those flight preparation. lauc&/flight/data 
locatioas where theze was a potential collection. payload recovery. sensor 
for sigdicact impacts and mitigation payload ve~c!e  refurbishent site 
measures that would reduce the maintenance/dispositio11: Sandia 
potential impact to a level of no National Laboratories. New Mexico. 
s i m m n c e -  Alternatives to the EDX design. fabrimtion/assembly/testing: 
launch facility were examined early in U.S. Army KwajaIein Atoll. Republic of 
the Siting process but were eliminated the Marshall Isla&, fight preparation, 
as unreasonable. A no-action alternative laun&/flight/data couection: 
was also considered The Environmental Force Base. Utah. fabrication/assembly/ 
Assessment resulted in a finding of no testing Space Dynamiu Laboatory. 
s i w c a n t  impact Construction will - Utah State University. Logan. Utah. 
proceed as scheduled. however. due to desim fab~cation/astemb~y/testing, 
budgetary ConsWaintS* the fight Program data analysis: and Boeing Aerospace 
implementation has been delayed. and Electmriu. Kent Space Center. 
When the flight schedule becomes 6 . .  ~ ~ ~ t .  Wasbgtono desiw fabrication/ 
this document will be reviewed and assembly/testing. sensor payload 
revised. as necessary. in light of any vehicle refurbishment. data analysis. 
changes to the program. To determine the potential for 
DATES: Written comments are required , i d c a n t  environmental impacts as a 
by Marc! 18. 1991. result of the EDX program. the 
POI- OF COFCTACI: Mr. D.R Gallien magnitede and frequency of the tests 
Address: U.S. Army Strategic Defense that would be conducted at the 
Command CSSD-EN. Post Office Box proposed locations were compared to 
1500. Huntsville. AL 358073801, Fax the current activities and existing 
(205) 955-3958. conditions at those locations. To assess 
S U P W M E M A R Y  INFORMATIOIC The possible impacts, each activity was 
USASDC was assigned the mission of evaluated in the context of the following 
acquirkg critical mid-course data on environmental components: Air quality, 
ballistic misile re-entry vehicles and biologics1 resources. cultural resources. 
decoys: EDX would accomplish this hazardous materials/waste. 
mission. The EDX program would use infrastucture. land use. noise. public 


